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THE PROSECUTOR 
v.

[NAME OF ICTY/ICTR/MICT CASE OR CASES IN WHICH PROTECTIVE MEASURES ORDERS GRANTED] [See Explanatory Note 1].
[PUBLIC or CONFIDENTIAL or CONFIDENTIAL AND EX PARTE] 
APPLICATION FOR VARIATION OF PROTECTIVE MEASURES PURSUANT TO RULE 86(H) [See Explanatory Note 2]. 







Applicant

[Insert name of applicant, and the competent authority conducting the investigation or court proceeding]
A. Introduction  
1. Pursuant to Rule 86(H) of the Rules of Procedure and Evidence, the [full name of the Applicant] (“Applicant”) applies for variation of protective measures applicable to Witness [pseudonym or, if pseudonym is unknown, insert name] in: Prosecutor v. [Accused], Case No. [insert]; and [additional cases if applicable]. 
The Applicant is currently involved in [an investigation or proceedings] in relation to [name of suspect/accused or unidentified individual(s)] for the offences of [insert]. To further [the investigation and/or proceedings], the Applicant seeks variation of the Witness’s protective measures to:
□  [Delete/amend as appropriate:] obtain information about the Witness’s identity and contact details so that the Applicant may contact the Witness and share the information, as necessary, with the court and other parties to the proceedings on a confidential basis and subject to protective measures consistent with those previously granted by the ICTY/ICTR/MICT;  
□ [Delete/amend as appropriate:] obtain information about the type of protective measures currently in force in relation to the Witness so that they may be continued in the national proceedings in accordance with MICT Rule 86(F) [See Explanatory Note 3];  ;
□ [Delete/amend as appropriate:] obtain unredacted copies of transcripts of the Witness’s testimony as well as unredacted statements, exhibits, and other materials, tendered through the Witness for purposes of [reason why these materials are being sought.] [See Explanatory Notes 4A and 4B]; and
□ [Delete/amend as appropriate:] obtain a list of other ICTY/ICTR/MICT cases in which the Witness has testified so as to enable the Applicant to bring similar applications in those cases in order to obtain copies of unredacted transcripts of testimony as well as unredacted statements, exhibits, and other materials, tendered through the Witness. [Again, see Explanatory Note 1].
2. The Applicant wishes to use the material in [its investigation and/or proceedings] against [name of suspect/accused in national jurisdiction or unidentified individual(s)] for the offence(s) identified above. [Delete as appropriate:] The Applicant also [wishes/may wish] to call the Witness to testify in its case. 
3. [Include the following in all cases in which the identity of the witness is already known. Amend as appropriate:]  The identity of the Witness is known to the Applicant and the Witness has expressed to the Applicant a willingness to participate in the national proceedings. [Insert additional details as appropriate].
4.  [Amend as appropriate:] Given that the information and material sought are relevant and important to [the investigation/proceedings], the Application should be granted. Even if consent to the proposed variation is not obtained from the Witness(es), the Application should be granted on the basis that [exigent circumstances exist or a miscarriage of justice would otherwise result].
5.  [In the case of an applicant who is a party in a national jurisdiction, and not a judicial authority, insert:] This application is authorized by [name of judicial officer and court in national jurisdiction], an appropriate judicial officer for the purposes of Rule 86(H).  A copy of the relevant authorization is attached at Annex A. [See Explanatory Note 5].
B. Filing Status
6. [Delete/amend as appropriate:] The Application contains details concerning a confidential and sensitive national investigation as well as protected witness information.  The Application is therefore filed confidentially to protect the integrity and confidentiality of the investigation and to safeguard witness security and privacy. 
7. [Delete/amend as appropriate:] In addition, the application is filed ex parte. If the variation is granted, the Witness(es) may be called to testify in national proceedings. This fact should not be communicated to the [Prosecution/Defence] in the present proceedings at this stage because [insert explanation]. [See Explanatory Note 6].  

C. Submissions
(a) The information/material sought is relevant and important to the Applicant’s [investigation/proceeding]
8. The variation of protective measures is necessary for purposes of [the Applicant’s investigation and/or proceedings]. On [date], the [relevant authority] commenced [an investigation/proceedings] in relation to [name of suspect/accused or unidentified individual(s)] for the criminal offence(s) of [criminal offence(s) and relevant article(s) of penal code]. The case concerns the alleged responsibility of [name of the suspect/accused or unidentified individual(s)] for crimes committed [describe the investigation/case, including the date, time, place and victim(s) of the alleged crime(s), and the capacity and role of the suspect/accused]. 
9. Based on a review of [list materials such as redacted statements, redacted transcripts and/or open session transcripts and/or parts of the Judgement in specific ICTY/ICTR/MICT case(s)], the Applicant submits that the information and material sought are sufficiently relevant and important to its [investigation/proceedings] to justify the granting of the Application. Specifically, [explain in detail how the material sought is relevant to the investigation/proceeding and how/why it will assist]. [See Explanatory Note 7].
(b) The Application should be granted even in the absence of Witness consent [if applicable]
10. [Delete as appropriate:] The Applicant further submits that the variation should be granted even if witness consent to the variation of protective measures is not obtained because [exigent circumstances exist or a miscarriage of justice will otherwise result]. Without this material, [specify in detail what the impact on the investigation/case will be if the Application is not granted]. [See Explanatory Note 8].
(c) Granting the Application will not give rise to any security risk

11. The variation of protective measures will not expose the Witness(es) to any additional security risk. The Applicant undertakes to maintain the confidentiality of the information and the Witness(es)’ identity, to guarantee such confidentiality, and to use the confidential information solely for the present case. [Explain which guarantees are, or will be put, in place under the law of the requesting state. Also explain additional steps, if any, which may be taken in the particular case to address any specific security concerns]. 
(d) The Application should be granted on an urgent basis 
12. [If applicable, specify any time-limit or reason for urgency].
C. Relief Sought 

13. For the reasons outlined above, the Applicant requests that an order be granted varying the protective measures in the following terms [amend as necessary to conform to relief specified in the Introduction]:

i) Varying the protective measures of the Witness(es);

ii) Directing the Registry to release to the Applicant details about the Witness(es)’ identity and contact information;

iii) Directing the Registry to provide information to the Applicant about the type of protective measures applicable to the Witness(es); 
iv) Directing the Registry to release to the Applicant electronically certified copies of unredacted transcripts of the Witness(es)’ testimony as well as unredacted statements, exhibits, and other materials, tendered through the Witness(es); and
v) Directing the Registry to provide details to the Applicant about other ICTY/ICTR/MICT cases in which the Witness(es) [has/have] given evidence. 

Word Count: [insert]
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[Applicant]

Dated this [date]

At [place and country]

EXPLANATORY NOTES

1.
Where materials are sought from more than one ICTY/ICTR/MICT case, applications must formally be advanced in relation to all targeted cases: Practice Direction on Procedure for Variation of Protective Measures Pursuant to Rule 86(H) of the Mechanism’s Rules of Procedure and Evidence for Access to Confidential ICTY, ICTR and Mechanism Material (Practice Direction), 23 April 2013, para. 3. If an application is submitted in relation to only one case, access to materials in other cases will not be granted. Accordingly, applicants are advised to bring applications in relation to all known proceedings. This can be done through a single filing, specifying all relevant cases in the same title of proceedings. The situation may arise where an applicant does not know of all cases in which a witness has testified. Although there is not yet any jurisprudence providing guidance on this issue in such circumstances, an applicant may want to request information about the other cases as part of an application for variation of protective measures so that a further application can be brought for material from any additional case(s). 

2. 
This pro forma application concerns applications for variation of protective measures pursuant to Rule 86(H) of the MICT Rules of Procedure and Evidence. It is applicable where an applicant is seeking witness information (identity, contact, protective measures and case information) and/or access to unredacted transcripts and materials adduced into evidence through the witness (including unredacted witness statements and exhibits). Note that applications should not be brought under Rule 86(F) (and not Rule 86(H)) if an applicant knows the identity of the witness(es) and only seeks to ascertain the type of protective measures applicable to a witness, for purposes of continuing existing protective measures in national proceedings. In such cases, witness consent is not necessary. Only the type of protective measures applicable to the witness will be disclosed in response to such an application. 
3.
Applicants should articulate clearly all information that is being sought and specify if “official documentation” of particular information is required. For example, if a witness’s identity is already known to the applicant and an application is advanced for access to confidential materials as well as the type of protective measures applicable to the witness, based on the witness’s pseudonym, the applicant should also expressly request that the name of the witness be specified in the order along with the corresponding pseudonym and protective measures so that this link is clear for purposes of continuing the protective measures in national proceedings. If this is not specified clearly, the link between the witness name and the related pseudonym and protective measures may not be explicitly addressed in the order made and it may be necessary for the applicant to advance a further application to obtain a formal confirmation of the link between the witness’s name, pseudonym, and protective measures.
4A.
Note that the application must explicitly state if exhibits associated with a witness’ testimony are requested. If only the testimony of the witness is requested in the application, the related exhibits will not be provided under present MICT practice. If a complete record of the Witness’s testimony is sought, the application should include a specific request for underlying exhibits.

4B.
Note that requests for access to witness materials in the possession of the Prosecution that have not been adduced into evidence may be made directly to the Office of the Prosecutor, as provided in the Access Policy for the Records Held by the Mechanism for International Criminal Tribunals, MICT/17, 12 August 2016, Articles 11(2)-(3); and Requests for Assistance by National Authorities or International Organisations to the Prosecutor, Prosecutor’s Regulation No.2, MICT/13, 29 November 2013. Such requests will be accommodated by the Prosecution unless it is prevented by doing so because of existing protective measures applicable to the witness, or because of other confidentiality restrictions. When a request for such materials, relating to a protected witness, is included within an application under Rule 86(H), the Prosecution will treat it as a request directed to the Prosecution and share witness statements, in its possession, with the applicant if the protective measures are varied unless it is prevented from doing so by confidentiality restrictions including restrictions pursuant to Rule 76 or ICTY Rule 70. 
5.
Rule 86(H) provides that an application by a party in another jurisdiction must be authorized by an appropriate judicial authority. A letter from a judge in another jurisdiction may provide the necessary authorization. 
6.
The Practice Direction at paragraph 2(h) requires a clear indication of whether the application is public or confidential. Paragraph 6 provides that all applications (including those filed confidentially) will be provided to the parties in the proceedings in which the protective measures were ordered. If there is a reason why an application should not be provided to one or more of the parties in the proceedings, the application should be submitted on an ex parte basis and provide an explanation of the good cause for such specification. Examples might include that disclosure of the contents of the application to the other parties would compromise the investigation/prosecution or witness security.
7.
A detailed and case-specific analysis must be included in every application explaining how the information/material sought is relevant and important to the applicant’s case. Applicants should be aware that a failure to provide an adequate explanation in this regard may result in a denial of the application, as previous experience has shown.
8.
Given the possibility that witness consent to the proposed variation(s) may not be obtained, applicants must remain mindful of the “exigent circumstances/miscarriage of justice” condition applicable under Rule 86(I). It requires that the applicant make a compelling showing of exigent circumstances, or demonstrate that a miscarriage of justice would result. Past experience has shown that applications are often denied on this basis. Accordingly, it is important for applicants to pay special attention to this requirement and include case-specific arguments in their applications to demonstrate that one or both of these criteria are met, if applicable. Such arguments may, for example, include a demonstration of how the evidence of a particular witness is “unique” or “crucial” to the investigation or proceeding. This may involve showing that key evidence is not otherwise available. Applicants may also wish to advance other arguments in support of the existence of “exigent circumstances” by emphasizing the importance of the evidence to the investigation or proceeding. For example, if the evidence sought is required for purposes of corroborating other key evidence, this may satisfy the applicable requirement particularly if it can be shown that the fact of corroboration, or the lack thereof, may directly impact on the prospect of conviction. Fulsome arguments supporting this position would have to be advanced in each case having regard to the particular facts in question.
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