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MOTING that, on 24 August 2018, ludge Scon Ki Park confirmed an indictment against

Maximilion Turingbo, Anselme Nzabonimpa, Jean de Dieu Ndagiiimana, Marie Rose Faturag, anc

Dick Prodence Munyesholi, charging the Accused with erimes under Article 1{4)a) of the Statute

and Rule 20 of the Rules of Procedure and BEvic

MOTIMG that the Accused were arrested in the Republic of Rwanda on 3 September 2018 and

¥ o~ e

were transferred to the United Nations Detention Facility in Arusha, United Republic of Tanzania,

Ly

on 11 September 2013

MOTIMG the initial appearances of the Accused on 13 September 2018, during which each
Accused pleaded not guilty to the respective counts or count charged against him or her in the

Indictment;”

RECALLING the order issued on 18 September 2018, wherein 1 invited the Government of
Rwanda to provide written submissions on its jurisdiction, willingness, and preparedness to accept
this case for trial and provided a briefing schedule for the Prosecution of the Mechamisin and the
Accused to file submissions on the suitability of transfer of this case pursuant to Articles 1{4) and

6 of the Statute;”

MOTING the submissions of the Government ol Rwanda filed 01‘1 2 October 2018, wherein it
submits that it has jurisdiction and is willing to prosecute the Accused but considers that the
interests of justice will be better served by the prosecution of this case before the Mechanism
because: (i) the case has a close nexus with the ongoing review proceedings in the case of

Prosecutor v. Augustin Ngirabatware, Case No. MICT-12-29-R (“Ngirabatware case”) before the

' Order Assigning a Single Judge, 11 September 2018, p. |,

* Order on Confirmation of Indictment, 24 August 2018, pp. 1, 2 (stricidy confidential and ex parre; made public on
18 Seprember 2018). See also Indictment, 5 June 2018 (sirictly confidential; public redacted version filed on 3
September 2018) (“Indictment”™),

* See Transcript 13 September 2018 pp. 24-27.

* Order for Submissions, 18 September 2018, pp. 1, 2. In tesponse to a motion filed by Turinabo, each Accused was
granted an extension of the word limit in a decision issued mx 19 Qctober 2018, See Decision on Maximilien Turinabo’s
Request for Extension of Word Limit, 19 October 2018, p. 2. Consequently, motions for extensions of the word Hmit
filed by Nzabonimpa and Munyeshuli on 19 Qctober 2018 are dismissed as moot. See Request for Extension of Word
Limit, 19 October 2018; Joinder and Additional Submissions of Defence of Dick Prudence Munyeshuli as to Filings of
Co-Accused Turinabo Seeking Enlargement of Word Limit for Submissions on the Suitability of Transfer to Rwanda,
19 October 2018 (confidential}.
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MOTING the submissions of the Prosecution filed on 9 Gotober 2018, which coniend that the
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conditions for referral under Articles 6(2) and 6(4) atute are satisfied and that referring the
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ase to Rwanda may serve the interesis of justice and expedicney pursuant to Axticle 1{4) of the
Statuie, but that T may, in the cxercise of my discretion and in light of the submissions of the

Government of Rwanda, determine that the interests of justice would be better served by trying the

Accused before the M lm;mm
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MHOTING the submissions filed on 24 October 2018 by Turinabo,’ Nzabor nimpa,” Ndagijimana,

- I§ . . ~ -
Fatuma,'” and Munyeshuli, opposing the transfer of the case to Rwanda;"

NOTING that the Accused, inter alia, dispute that: (i) Rwanda has jurisdiction over the crimes

. . [ s ) . - 4
charged in the Indictment:™ (ii) the alleged criminal conduct occurred exclusively in Rwanda;’

* Response from the Government of Rwanda to IRMCT on Order for Submissions Dated 18" September 2018,
2 October 2018, Registry Pagination ("RP.7y 194, 193,

* Prosecution Submissions on the Suitability of Transfer of the Case, 9 October 2018 (“Prosceution Subnussions™),
paras. 1-3. In support of referring the case to Rwanda, the Proscecution submits that: (i) the Accused were arrested in
Rwanda: (1) Rwanda has jurisdiction and expressed its willingness and preparedness to accept the case; (1ii} past
referral litigation before the ICTR and the Mechanism demonsirates that Rwanda will adhere to the necessary fair trial
standards and will not impose the death penalty; (iv) referring the case to Rwands would be in the interests of justice as
it may, fater alia, bolster faith in international justice, promote visibility of the criminal process for witness
interference, and deter similar offences; and (v) referring the case to Rwands would be more expedient as evidence
related to the case has been and continues to be collected in Rwanda, would serve the interests of judicial economy in
view of the reduced size and functions of the Mechanism, and would be more cost-effective. Prosecution Submissions,
paras. 2, 3.

" Submissions on Behalf of Maximilien Turinabo on the Suitability of Transfer of This Case to the Republic of Rwanda
Pursuant to Articles 1(4) and 6 of the Statne, 24 Qctober 2018 (confidential; public redacted version filed on
31 October 2018) (“Turinabo Submissions™).

¥ Response to Submissions by the Government of Rwanda and by the Prosecution Regarding the Suitability of Transfer
ofthc Case, 24 October 2018 ("Nzabonimpa Submissions™).

* Submissions by Jean de Dicu Ndagijimana on the Question Whether it is Proper to Transfer the Case to Rwanda
{Including Replies to the Submissions Made by the Government of the Republic of Rwanda and by the Prosecutor of
the Mechanism), 24 October 2018 {“Ndagijimana Submissions™).

" Reply for Marie Rose Fatuma to the Submissions on the Suitability of Transfer of the Case, 20 November 2018
{original French version filed on 24 October 2018) (confidential; public redacted version with corrections filed on
24 November 2018) (“Fatuma Submissions™).

" Submissions of the Defence of Dick Prudence Munyeshuli Objecting to the Suitability of Referml of These
Proceedings to Rwanda, 24 October 70!8 {*Munyeshuli Submissions™).

" See Turinabo Submissions, paras. 2, 90, 91; Nzabonimpa Submissions, paras. 1, 68; Ndagijimana Submisstons,
pum 26; Fatunia Submissions, paras. 4, 33, Munyeshuli Submissions, paras. 6, 74.

* See Fatuma Submissions, paras. 13-23; Nzabonimpa Submissions, paras. 14-24; Turinabo Submissions, paras. 30, 61,
Nzabonimpa further argues that joint criminal enterprise liability as charged in the Indictment is not recognized in
Rwandan law and that his prosecution there would not reflect the nature of his involvement in the erimes charged in the
Indictment. Nzabonimpa Submissions, paras. 23-30.

" Turinabo Submissions, para. 59.
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contends that the Accused fail to show that the requirements vnder Artie

es 6{2) and 6(4) of the
Staiute arc not satisfied'” and argues that, while certain interests of justice factors weigh against

o 1o Rwanda, there are a number of factors that suggest the interests of justice and

expediency support referral to Rwanda and that all should be considered;”

4o

COMBIDERING that Article 1(4) of the Staiute provides, in relevant part, that before proceedi

e

to try persons for contempt, the Mechanism shall consider referring the case to the authorities of a
State in accordance with Article 6 of the Statute, 1aking into sccount the interests of justice and

cxpediency;

" Turinabo Submissions, paras. 32, 62, 63 Ndagijimana Submissions, paras. 3-9, 12-14: Nzabonimpa Submissions,
paras. 31-33; Fatuma Submissions, paras. 10-12.
*The Accused argue that they will ot receive a fair wial in Rwanda because. infer alia: (i) the conduct of the Rwandan
government undcrminm due process, the presumption of inmmocence, and the independence and impartiality of the
judiciary {see Nzabonimpa Submissions, paras. 37, 39-41; Munyeshuli Subnussions, paras. 40-33, 58-60, 65, 71-74;
Turinabo Submissions, paras. 39, 63, 76-78; see afso Munyeshuli Submissions, paras. 17-27, 66, 67: Fatuma
Submissions, paras. 19-21; Turinabo Submissions, para. 7): (i} the Aceused will not receive adequate legal assistance
due 1o lack of resources, interference, or intmidation (see Nzabonimpa Submissions, paras, 42-50; Munyeshuli
Submissions, paras. 28-31, 39, 57, 64, 68-70)% (i) the difficultics in obtaining the cooperation and attendance of
defence witnesses will undermine the Accused’s vight to obtain the attendance and examine witnesses on their behalf
under the same conditions as Prosccution witnesses (see Nzabonimpa Submissions, paras. 37, 51-34; Turinabo
Submissions, paras. 65-75, 80-82; Fatuma Submissions, paras. 25, 26; Munyeshuli Submissions, para. 63); and (iv) the
conditions of detention violate human rights and due process standards (see Munyeshuli Submissions, paras. 32-38, 53;
see afso Munyeshuli Submissions, paras. 43, 44, 31, 523,
7 Fatuma Submissions, paras, 4, 30-32; Turinabo Submissions, paras. 3, 9, 10, 16, 17, 28, 29, 79-90. See also
Munyeshuli Submissions, para. 2. Certain Accused argue that the nexus between the chiarges in the Indictment and the
on-going review proceedings in the Nefrabanvare case weigh in favour of the case being wied before the Mechanism.
Turinabo Submissions, paras. 4, 33-38, 90; Ndagijimana Submissions, para. 8; Nzabonimpa Submissions, 56-38:
!ummm Submissions, paras. 24, 27, 28,

¥ Prosccution Consolidated Reply to Accused Submissions on the Suitability of Transfer, 9 November 2018
(Lon fidential with confidential Annexes A and B and confidential and ex parte Annex C: public redacted and correcied

ersion filed on 22 November 2018) (“Prosecution Reply™. On 9 Novcmbur 2018, the Prosecution sought leave for the
Pmseculiﬁn Reply to be considered as validly filed noting that the time difference between The Hague branch and the
Arusha branch led the Prosecution Reply 1o be mistakenly filed in Arusha after midnight on 8 November 2018, See
Prosecution Request to Accept Consolidated Reply as Validly Filed, 9 November 2018 {confidential), paras. 1, 2, 6. No
Accused has opposed the request and there is no indication that any of the Accused has been prejudiced by the late
filing. 1 therefore accept the Prosecution Reply as validly filed. In addition, Fatuma’s request for access to tiw
confidential and ex parte Annex C of the Prosecution Reply, which has since been disclosed by the Prosecution,
dismissed as moot. See Requéte powr Marie Rose Fatuma aux fins de comnumication de Pannexe C confidenticlle et ex
parte & la « Prosecution Consolidated Reply to Accused Submissions on the Suitability of Transfer » datée du &
novembre 2018, 13 November 2018 {confidential}; Prosecution Response o « Requéte pour Marie Rose Fatuma aux
Jins de commupication de Vannexe C confidentielle et ex parte & la Prosecution Consolidated Reply ». 23 November
7()! § (confidential). See also Prosecution Reply (public redacted version), RP. 1552,

? Prosecution Reply, paras, L 2, 6-39, 48,
“ Prosecution Reply, paras, 3, 40-48.
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COR i the Statute provides, in relevant part, that o

shall determine whether the case should be referred o the authorites of o St

e

territory the crime was conwnitted; or (i) in which the accused was arrested; or (i) having

jurisdiction and being willing and adeguately prepared to aceept such a case;

> that Article 6(4) of the Switute provides that o Trinl Chamber may order the

referral of a case afier having given to the Prosecutor, and where, applicable, the accused, the

opportunity to be heard and after being satisfied that the accused will receive a falr wial and that the

death penalty will not be imposed or carried out;

ey -

COMSIDERING that the decision on whether or not (o refer the case (o Rwanda falls within my

N . 3
discretion;™!

COMSIDERING that the principal position of the Government of Rwanda is that the interests of

justice are better served by trying this case before the Mechanism:™

CONSIDERING that the Prosecution acknowledges that the interests of justice could weigh in

favour of the Mechanism retaining the case and that this consideration could be dispositive;™

CONSIDERING that the Prosecution submissions, namely that referring the case to Rwanda
would be in the interests of justice because it may, infer alia, bolster faith in international justice,
promote visibility of the criminal process for witness interference, and deter similar offences, are
general and unpersuasive in view of the submissions {rom the Government of Rwanda as to why the

interests of justice are better served by trying the case before the Mechanism;™

NOTING the Prosccution’s contentions that trying the case in Rwanda serves the interesis of
judicial economy and expediency in view of the reduced size and functions of the Mechanism as

. « . K
well as the fact that evidence related to the case has been and continues to be collected in Rwanda;™

CONSIDERING, however, the strong likelihood that this trial will commence and conclude more

expeditiously if retained by the Mechanism,”® which is a highly relevant consideration in cases of

* See Phinéas Mtuzym~:zgarm:m v. Prosecutor, Case No. MICT-12-09-AR 14, Decision on Appeal Again st the Referral
ai‘ Phénéas Munyarugarama’s Case to Rwanda and Prosccution Motion 1o Strike, 3 October 2012, paras, 5. 19.

See supra n. 5.
= Pm‘;c,cuix(m Submissions, paras. 1, 4, 5; Prosecution Reply, paras. 3, 40, 48.

* 1 consider that the fair and efficient prosecution of witness interference before the Mechanism would equally bolster
faith in international justice, promote visibility of the criminal process for wimess imerference, and deter similar
oiicacw See supran. 6.

Sw supran. 6.

“ In particular, given the Accused’s strong Gppmmon to referral, it is Hkely that any decision referring the case to
Rwanda will be appealed and necessarily dday e commencement of the case.

e
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HEREBY ORDER that the uial of the case of Prosecutor v. Maximilien Turinabo et al.,

MICT-18-116, shall be conducted by the Mechanism; and
REMAIN SEISED of the case.

Drone in English and French, the English version bel

Done this 7th day of December 2018,

Al Arusha, Judge Vagn Joensen
Tanzania Single ludge

T In Hght of this conclusion, 1: (i) dismiss as moot the requests of Turinabo and Nzabonimpa secking leave w0 file
turther subimissions; and (1) shall not consider Munyeshult’s [iling of further submissions. See Motion on Behalf of
Maximilien Turinabo Secking Leave to Submit Additional Observations on the Suitability of this Case for Transfer
the Republic of Rwanda and Additonal Submissions on Behalf of Maximilien Turinabo, 16 Movember 2018
{confidential); Request for Leave to File Further Submissions by the Defence for Anselme Nzabonimpa Regarding the
Suitubility of Transfer of the Case, 13 November 2018; Additional Submissions of the Defence of Diek Prudence
Munyeshuli Objeeting o the Suitability of Referval of ihw* Pmmwdm" to Rwanda, 15 November 2018 {confidentiall.
See alse Prosecution Consolidated Respomse 10 Accused’s Additdonal Referral Submissions, 30 November 2018
{confidential).
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