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1. I, Carmel Agius, President of the International iBeal Mechanism for Criminal Tribunals
(“President” and “Mechanism”, respectively), amssei of a motion filed by Mr. Valenti@ori¢
(“Cori¢”) on 2 April 2019, wherein he requests legal dReguest for Legal Aid”) as well as the
clarification, variation, or removal of the conditis under which he was granted early release
(“Motion on Early Release Conditions®)The Office of the Prosecutor of the Mechanism
(“Prosecution”) filed submissions opposing the Mation Early Release Conditions on
9 April 2019 (“Prosecution’s Submissiong”’)] am also seised of a motion to strike the
Prosecution’s Submissions filed on 16 April 2019Ctyi¢ (“Motion to Strike”)2 The Prosecution
filed a response opposing the Motion to Strike @& Abril 20197 and Cori¢ filed a reply on
30 April 2019° Finally, | am seised of a motion filed on 24 Ap2019 by the Association of
Defence Counsel practising before the Internatiddalirts and Tribunals (*ADC-ICT”) seeking
leave to appear amicus curiagwith proposed submissions annexed thereto (“ABT-Motion

for Leave to Appear’§.On 6 May 2019, the Prosecution responded to tio&iom’

. BACKGROUND

2. On 29 May 2013, Trial Chamber III of the Internaib Criminal Tribunal for the former
Yugoslavia (“Trial Chamber” and “ICTY”, respectiw®| inter alia, convictedCori¢ of: persecution

on political, racial and religious grounds, murdespe, deportation, inhumane acts (forcible
transfer), imprisonment, inhumane acts (conditiohsonfinement), and inhumane acts as crimes
against humanity; wilful killing, inhuman treatme(gexual assault), unlawful deportation of a
civilian, unlawful transfer of a civilian, unlawfutonfinement of a civilian, inhuman treatment

(conditions of confinement), inhuman treatmenteasive destruction of property not justified by

! Urgent Motion Seeking Variation of Conditions of Early Reke Decision of 15 January 2019 and Request for Legal
Aid, 2 April 2019 (public with confidential ane parteannex).

2 prosecution’s Submissions Regarding Vale@ini¢'s Request for Variation of Conditions of Release, 9 A0il9.

% Motion to Strike “Prosecution’s Submissions Regarding Mtalefiori¢’s Request for Variation of Conditions of
Release”, 16 April 2019 (public with confidential agxd parteannex).

* Prosecution’s Response (mri¢’s Motion to Strike “Prosecution’s Submissions RegagdialentinCori¢’s Request
for Variation of Conditions of Release”, 23 April 2019 (bBecution’s Response to Motion to Strike”), paras. 1-2.

®> Reply in Support of the Motion to Strike “Prosecution’s Sislsions Regarding ValentiGori¢’s Request for
Variation of Conditions of Release”, 30 April 2019 (“Repy Motion to Strike”). | recall that Rule 153(A) of the
Rules of Procedure and Evidence of the Mechanism (“Rubesih permits the filing of a reply only with the leave of
the relevant Chamber, is applicabfeitatis mutandito proceedings before the Preside®ge Prosecutor v. Momir
Nikoli¢, Case No. MICT-14-65-ES & IT-09-92-T, Public Redactsdsion of the 27 January 2017 Decision on Ratko
Mladi¢’s Requests for Leave to Reply and Reconsideration aermtively, Certification or Disqualification,

6 June 2018, para. 18ee alsdnterim Order on ValentirCori¢’s Urgent Motion Seeking Variation of Conditions of
Early Release, 25 April 2019 (“Interim Order”), fn.Gorié¢ indicates that he filed the Reply on Motion to Strike
pursuant to the Interim Order, which noted that the timeafor reply would expire after 30 April 201Seelnterim
Order, p. 2. | hereby grant the necessary leave and abeegeply on Motion to Strike as being properly before me.

® Association of Defence Counsel Practising Before therat®nal Courts and Tribunals (ADC-ICT) Motion for
Leave to Appear admicus Curiae24 April 2019 (public with public annex).
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military necessity and carried out unlawfully anéntonly, and appropriation of property not
justified by military necessity and carried out awfully and wantonly as grave breaches of the
Geneva Conventions; and unlawful labour, destractim wilful damage done to institutions
dedicated to religion or education, plunder of puldr private property, unlawful attack on
civilians, and unlawful infliction of terror on dlians as violations of the laws or customs of war.

The Trial Chamber sentenc€dri¢ to 16 years of imprisonment for these crirfies.

3. On 29 November 2017, the Appeals Chamber of theY|Qiter alia, reversed certain
convictions entered againSbri¢, affirmed the remainder @forié¢’s convictions under each count
for which he was convicted, allowed certain grouatiappeal from the Office of the Prosecutor of
the ICTY but declined to quash the acquittals oreemew convictions, and affirmedori¢’s
sentence of 16 years of imprisonment, subjectéditbeing given for the period already spent in
detentior’

4. On 6 December 2017, the Registrar recognised Maz&r Plavec (“Counsel”) to act as

pro bonocounsel forCorié in relation to all post-conviction matte''s.

5. On 15 January 2019, my predecessor, Judge TheodosnylgrantedCori¢ early release
and ordered that he abide by a series of condjtioamely that: (iCori¢ shall have no contact
whatsoever, directly or indirectly try to harm,imidate or otherwise interfere, with victims or
witnesses who testified at his trial or the tridl ather ICTY-convicted persons, or otherwise
interfere in any way with the proceedings of thechBmism, or the administration of justice;
(ii) Cori¢ shall conduct himself honourably and peacefullytfie community to which he is
released, and shall not engage in secret meetimgaded to plan civil unrest or engage in any
political activities; (i) Cori¢ shall not discuss his case, including any aspafctse events in the
former Yugoslavia that were the subject of hisltwath anyone, including the media, other than

pro bonocounsel, if any; (iv)Cori¢ shall not purchase, possess, use or handle angowsa

" Prosecution’s Response to Association of Defence Counsel Mfiioheave to Appear a®\micus Curiag

6 May 2019 (“Prosecution’s Response to ADC-ICT Motion”).

8 See The Prosecutor v. Jadranko Prit al, Case No. IT-04-74-T, Judgement, 29 May 2013 (English |atms)
(“Trial Judgement”), Vol. 1, para. 26; Vol. 4, Disposition.

® See Prosecutor v. Jadranko Rrlet al, Case No. IT-04-74-A, Judgement, 29 November 2017 (publib wi
confidential annex), paras. 3364, 3366¢ also Prosecutor v. Valentiiori¢, Case No. MICT-17-112-R.1, Decision on
a Request for Review, 16 March 2018, paras. 3, 11 (the adp@hamber of the Mechanism (“Appeals Chamber”)
dismissedCori¢’s request that the Appeals Chamber review the calculefitite time he served in detention during his
proceedings).

10 prosecutor v. Valentidori¢, Case No. MICT-17-112-R.1, Registrar’s Notice of Rgttion of Pro BonoCounsel to
Valentin Cori¢, 13 December 2017, para. 1 (identifying Ms. Dijana TomaSégaminic and Mr. Drazen Plavec as
pro bonocounsel forCori¢). See alsdRegistrar’'s Notice of Recognition 8o BonoCounsel, 8 January 2019, para. 1
(indicating that Ms. Dijana TomaSegéviomi¢ had requested her withdrawal @so bono counsel, and that
Mr. Drazen Plavec was now the spi® bonocounsel forCorig).
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(v) Cori¢ shall not commit any offence; (Wori¢ shall be held in contempt of court, pursuant to
Rule 90 of the Rules, if he violates any of theestaconditions; (vii) the decision grantiigpri¢
conditional release shall be revoked if he violateg of the stated conditions, and his conditional
release will be terminated; (viiJori¢ shall be subject to the terms of the stated cimmdit unless
these conditions are revoked or modified, until élxpiration of his sentence; and (ix) any change
in the foregoing conditions can only be authoribgahe Presiderit: My predecessor also granted

Corié¢’s motion to strike the Prosecution’s submissicegarding the early release applicatton.

6. On 2 April 2019,Cori¢ filed the Motion on Early Release Conditions iniethhe seeks,
inter alia, that his early release conditions either be fadatior varied to permit his participation in
domestic legal proceedings or otherwise that thediions be removed entirely. According to
Cori¢, in 2015 he initiated such proceedings against Msip Manok (“Domestic Proceedings”
and “Manolt”, respectively) before the Municipal Criminal Coum Zagreb, Republic of Croatia
(“Croatia”).** In the Domestic Proceeding€ori¢ alleges that Mandli violated the Croatian
criminal code by publishing and disseminating akooo which he wrote untrue material about
Cori¢.® Cori¢ submits that the Domestic Proceedings are untklateManolé’s testimony in
Cori¢'s case before the ICT¥.He further submits that the Domestic Proceediragsiieen on hold
until his early release so that he could testifyhiem, that the next hearing had been scheduled for
30 April 2019, and that the Judge in those procegdiordered ori¢ to address the Mechanism to

clarify the conditions contained” in the Early Rae Decision’

7. On 25 April 2019, | orderedori¢ to comply strictly with the conditions of his earklease
and thus refrain from participating in the Dome$tfoceedings while the Motion on Early Release
Conditions is pending before me and unless theitiond are revoked or modified in accordance

with the Early Release Decisioh.

1 SeeFurther Redacted Public Redacted Version of the Decisidhe President on the Early Release of Valentin
Cori¢ and Related Motions, 16 January 2019 (“Early Releasisida”) (providing a further redacted public redacted
version of the decision rendered confidentially on 15 January) 204&s. 76, 78.

2 SeeEarly Release Decision, paras. 10-20, 80.

13 SeeMotion on Early Release Conditions, paras. 11-13, 29.

14 Motion on Early Release Conditions, para. 9.

15 Motion on Early Release Conditions, paras. 9, 11.

6 Motion on Early Release Conditions, para. SBeMotion on Early Release Conditions, fn. $ee alsoTrial
Judgement, Vol. 5, Annex 4 (identifying Martolis having been\dva vocewitness for the Office of the Prosecutor of
the ICTY).

" Motion on Early Release Conditions, paras. 10-11.

18 Interim Order, p. 3.
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8. On 30 April 2019 Cori¢ notified me that he complied with my order by segdt, through
counsel, to the Municipal Criminal Court in Zagrabd that he “obtained a continuance” in the

Domestic Proceedings.
[I. DISCUSSION

9. | will first addressCori¢’s request for legal aid at the expense of the Maism.
Afterwards, | will consider whether to strike theoBecution’s Submissions from the record, before
turning to consider whether to grant leave to tHeCAICT to appear aamicus curiae Finally, |

will consider Cori¢’s request for the clarification, variation, or reval of his early release

conditions.

A. Request for Legal Aid

10.  Cori¢ requests that | authorise the Mechanism to renas@e€ounsel for 20 hours of
unforeseen and extraordinary work during the pestence phas®.Cori¢ recognises that the
provision of legal aid to a convicted person is attar of discretion and not one of right, but
emphasises that because this is a matter of fistamce before the Mechanism, it required
considerable research by Counsel to prepare th@Mon Early Release ConditiofisCori¢ also
submits that his Counsel will have to take furtbiEps to provide him with legal support in relation
to the Domestic Proceedings and on how to complly tie present DecisidA.In addition,Cori¢
submits that he could only seek legal aid throdghNlotion on Early Release Conditions, instead
of doing so in advance, because this matter arggently due to a judicial order and a scheduled
court date in the Domestic ProceedifysFinally, Cori¢ contends that counsel in other
post-conviction matters have received even higharuneration for less unique work, and states

that the prior determination that he is indigentgwes to be in effeéf.

11. Article 19(4) of the Statute of the Mechanism (18ta”) provides that “[ijn the
determination of any charge against the accuseslipat to the present Statute, the accused shall be
entitled to the following minimum guarantees, il &quality” and listsjnter alia, the right to have

“legal assistance assigned to him or her, in arsg e@here the interests of justice so require, and

19 Reply on Motion to Strike, para. 12.

20 Motion on Early Release Conditions, Sub-Annex Al, paras. 10.6ee alsdViotion on Early Release Conditions,
para. 4.

21 Motion on Early Release Conditions, Sub-Annex Al, par&s.%4-

22 geeMotion on Early Release Conditions, Sub-Annex Al, para. 5.

23 Motion on Early Release Conditions, Sub-Annex Al, paras. 9, See alsdMiotion on Early Release Conditions,
Sub-Annex Al, paras. 2-3, Sub-Annexes A2-A3.

24 Motion on Early Release Conditions, Sub-Annex A1, para. 8.

4
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without payment by him or her in any such caseeioh she does not have sufficient means to pay
for it”. %> Notwithstanding the foregoing, | note that thet@e Rules, and Practice Direction on the

Procedure for the Determination of Applications Rardon, Commutation of Sentence, and Early
Release of Persons Convicted by the ICTR, the IGarthe Mechanism (“Practice Directiof®)

do not provide for assignment of counsel to comdcipersons following issuance of final

judgements against thethincluding for any proceedings related to earlpask”

12. The Appeals Chamber has determined that while ctewipersons are not entitled to the
provision of legal assistance at the Mechanism{seage, a convicted person may be granted legal
assistance at the expense of the Mechanism pursieard judicial order in exceptional
circumstance$’ In respect of proceedings involving pardon, conatiah of sentence, or early
release, exceptional circumstances exist if sudistasice is deemed necessary to ensure the

fairness of those proceedinis.

13.  Cori¢ fails to demonstrate that Counsel’s assistancengasssary to ensure the fairness of
the proceedings related to his early release. &@tmtrary Cori¢ submits that he filed his Motion
on Early Release Conditions because he was ortgrédte Municipal Criminal Court in Zagreb to
approach the Mechanism concerning the impact tteaearly release conditions might have on the
Domestic Proceedings initiated Wyori¢ before that Court: The Motion on Early Release
Conditions thus appears to be an effort to comptiz @n order in a separate, domestic proceeding.
That does not warrant the exceptional provisionlegal aid to a convicted person, at the

Mechanism’s expense.

2 Article 19(4)(d) of the Statute.

2 MICT/3/Rev.2, 20 February 2019.

" prosecutor v. Laurent Semanzzase No. MICT-13-36-ES.2, Decision on Laurent Semar&applemental Request
for Legal Aid, 19 February 2019 $emanzédecision of 19 February 2019"), para. Frosecutor v. Alfred Musema
Case No. MICT-12-15-ES.1, Decision on Alfred Musema’s Refémr Assignment of Counsel, 14 August 2018
(“MusemaDecision”), para. 6Prosecutor v. Laurent Semanz@ase No. MICT-13-36-ES.2, Decision on Laurent
Semanza’s Request foAssignment of Counsel, 2 August 201&¢manzaecision of 2 August 2018"), para. 6;
Prosecutor v. Dominique Ntawukulilygy@€ase No. MICT-13-34-ES, Decision on Dominique Ntawukaiitys
Request for Legal Aid, 12 June 201&tawukulilyayoDecision”), para. 8|n the Case Against Florence Hartmann,
Case No. MICT-15-87-ES, Decision of the President ortigent Request for Legal Aid, 29 March 2016iftmann
Decision”), para. 14.Cf. Frangois Karera v. ProsecutprCase No. MICT-12-24-R, Decision on Request for
Assignment of Counsel, 4 December 2012, para. 10.

28 Semanzdecision of 19 February 2019, para. 7.

2% gee e.g, Semanzaecision of 19 February 2019, para. usemaDecision, paras. 7, SemanzaDecision of

2 August 2018, paras. 7, Ytawukulilyayo Decision, paras. 9, llHartmann Decision, paras. 13, 1%Eliézer
Niyitegeka v. The ProsecutdCase No. MICT-12-16-R, Decision on Niyitegeka’'s RegfmsReview and Assignment
of Counsel, 13 July 2015, para. 8.

30 see e.g, SemanzaDecision of 19 February 2019, para. MusemaDecision, para. 9SemanzaDecision of

2 August 2018, para. 9.

31 SeeMotion on Early Release Conditions, Sub-Annex Al, pdfa). See alsdviotion on Early Release Conditions,
Sub-Annex Al, para. 4(d).
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14. | therefore deny the Request for Legal Aid.

B. Motion to Strike

15.  Cori¢ submits that the Prosecution’s Submissions shoaldtruck from the record for lack
of standing®® He contends that the Early Release Decision “figikand binding” in holding that
the Prosecution has no standing in post-conviatiatters, and he asserts that this issue cannot be

appealed or revisited.

16.  The Prosecution responds that the Motion to Sttieuld be denietf It submits that the
President has broad discretion and authority taurenshe execution of orders issued by the
Mechanism, including the execution of the Earlydask Decision, and that this discretion is not
restricted by the Statute, Rules, Practice Directior previous decisiorid. Moreover, the
Prosecution recalls that it has a direct inteneshis matter becauséori¢ seeks to vary conditions

of release affecting Prosecution witnesses whdfiezsbefore the ICTY?®

17. I recall that as part of the Early Release Decisioy predecessor grant€ori¢’s motion to
strike the Prosecution submissions on the basist alia, that the Prosecution did not explicitly
address its standing and failed to demonstrate ebimg reasons or special circumstances for why
it should be permitted to make submissions in taese®’ Notably, my predecessor stated that “it
has been repeatedly held that, in principle, tles@&sution has no standing to make submissions on
sentence enforcement matters under the Statuteh@&n&ules other than when consulted in the
context of early release applications”, which oobncerns substantial cooperation provided by the
convicted person to the Prosecutf8iConsequently, my predecessor found that there‘maseed

to consider the Prosecution Submissions excepfanss the information provided therein relates

to Cori¢’s cooperation with the Prosecutioft”.

18. | do not share the view that the applicable legamiework bars consideration of
submissions from the Prosecution with respect ttigrmpertaining to early relea¥Rather, | will

give adequate consideration to submissions fromPtwsecution whenever | deem them to be

32 Motion to Strike, paras. 5-6, 10, 18eeReply on Motion to Strike, paras. 18, 21.

33 Motion to Strike, paras. 7-1GeeReply on Motion to Strike, paras. 5, 13-16, 18-20.

3 prosecution’s Response to Motion to Strike, paras. 1-2.

% Prosecution’s Response to Motion to Strike, paras. 1-2.

% prosecution’s Response to Motion to Strike, para. 1.

%7 SeeEarly Release Decision, paras. 10-20, 80.

%8 Early Release Decision, para. 14, fn. 20.

% Early Release Decision, para. 17.

0 See Prosecutor v. Miroslav Bral€ase No. MICT-14-78-ES, Decision on the Early RelesfsMliroslav Bralo,
31 December 2019 (public redacted}r@lo Decision”), paras. 67-69.

6
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relevant to the matter before me. In this regarthté that while the Statute and the Rules aratsile
on this issue, they certainly do not prevent thesiélent from accepting submissions from relevant
sources in the context of a decision pertainingany releasé" To the contrary, the Statute and the
Rules provide full discretion to the President @tiding matters pertaining to early release, aml it
in the interests of justice for the President tasider all information that he or she deems relevan

to an application related to early rele&se.

19. In the present case, | consider the Prosecutionlsmissions to be relevant to my
consideration of this issue. Not only is the Prasea particularly well placed to identify instarsce
where Cori¢ may be making contact with a witness who testifi¢chis trial or the trial of other
ICTY-convicted persons, it is also well placed tomanent on whethetorié¢ has discussed his case
or any aspects that were the subject of his trathy of which concern conduct that is prohibited by
the Early Release Decisitihand could be at issue here. Indeed, the ProsesitBubmissions
provide important information about potential viddas of the conditions underlyingori¢’s early

release.

20.  Accordingly, I deny the Motion to Strike and accdpe Prosecution’s Submissions as

properly before me.

C. ADC-ICT Motion for Leave to Appear

21. The ADC-ICT seeks leave to appearaamsicus curiaein order to file submissions on the
conditions imposed orCori¢ in the Early Release Decisidh.The ADC-ICT submits that its

expertise could assist in resolving issues raigeddsi¢.*> Specifically, the ADC-ICT submits that
it could address the effect that the Early Reld2sesion will have on future applications for early
releasé® and show the extent to which the Early Releasdsiecdeparted from previous practice
by providing “a more comprehensive view” of relevanisprudencé’ The ADC-ICT clarifies that

it will not address the factual circumstances dpe¢d Mr. Cori¢’s motion or the Prosecution’s

arguments, except as they relate to the wider cprsees of the Early Release Decisfon.

“1 Bralo Decision, para. 67.

“2 SeeBralo Decision, paras. 68-69.

3 SeeEarly Release Decision, paras. 78(a), 78(c).

4 ADC-ICT Motion for Leave to Appear, paras. 1, 14.
45 ADC-ICT Motion for Leave to Appear, paras. 5-9.
6 ADC-ICT Motion for Leave to Appear, para. 10.

“” ADC-ICT Motion for Leave to Appear, paras. 1, 11.
“8 ADC-ICT Motion for Leave to Appear, para. 12.
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22.  Cori¢ submits that the ADC-ICT Motion for Leave to Appeshould be grantetf.He also
states that he approves of the contents of theopeap ADC-ICT brief, which he seeks to

incorporate by reference into his own submissidns.

23.  The Prosecution responds that the ADC-ICT MotianLfeave to Appear should be denied,
as the ADC-ICT does not demonstrate that its preggasibmissions would assist the President.
With regard to any shift in the case law regardingditional early release, the Prosecution submits
that this issue has already been extensively loriefeCori¢ and so the ADC-ICT’s repetitive
submissions offer no assistaréeAs for the effect of the Early Release Decision fature
applications for early release, the Prosecutiomststthat the ADC-ICT’s opinion will not assist in
determining such applications as they will be dejeen on individual circumstances and because
some convicted persons might continue to accepintpesition of appropriate conditions for early

release’

24. Rule 83 of the Rules, which is applicableutatis mutandigo proceedings before the
President; provides that “[a] Chamber may, if it considerdésirable for the proper determination
of the case, invite or grant leave to a State, risgdion, or person to appear before it and make
submissions on any issue specified by the Chamiki&.is a discretionary decisiGnThe primary
criterion in determining whether to grant leaveattamicus curiag¢o make submissions is whether
this would assist the President in his or her aersition of the issu®.

25. | am not convinced that the ADC-ICT’s proposed sifgsions would assist in my
consideration of the Motion on Early Release Cood#. The ADC-ICT proposes to supplement
the Motion on Early Release Conditions with addi@ibdetail on the early release jurisprudence
and practice in the Mechanism, the Internationan@ral Tribunal for Rwanda (“ICTR”), and the
ICTY.>" As this is jurisprudence and practice of whichm acutely aware in my capacity as a
Judge of all three institutions, | do not consithet further discussion of it by the ADC-ICT would
assist me in determining the Motion on Early Rede@onditions. | also note that the ADC-ICT

“9 Reply on Motion to Strike, para. 11.

%0 Reply on Motion to Strike, para. 11.

°! Prosecution’s Response to ADC-ICT Motion, paras. 1, 5.

°2 SeeProsecution’s Response to ADC-ICT Motion, para. 2.

°3 Prosecution’s Response to ADC-ICT Motion, para. 3.

¥ See Prosecutor v. Maximilien Turinabo et &lase No. MICT-18-116-PT, Decision on Requests for Notifinaand
Reclassification, 7 August 2019, p. 2.

% SeeProsecutor v. Radovan KaradziCase No. MICT-13-55-A, Decision on a Request for LeaveMbke
Submissions agmicus Curiae 25 September 2017 Karadzi' Decision”), p. 1;Prosecutor v. Jadranko Pdiet al,
Case No. IT-04-74-A, Decision on Application by the Réjoulif Croatia for Leave to Appear &snicus Curiaeand to
SubmitAmicus CuriaeBrief, 18 July 2016 (Prli¢ et al Decision”), para. 7.

%6 See KaradZiDecision, p. 1Prli¢ et al. Decision, para. 7.

8
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affirms that it will not address the circumstanagcific to Cori¢, but instead seeks to make
submissions with a view towards possible futureliappons for early release that may arise in
other case® As such matters are not at issue in the MotiofEary Release Conditions, | do not

consider the proposed submissions to be helpfulytconsideration of the matter before me.
26.  Consequently, | deny the ADC-ICT Motion for LeaweAppear.

27.  With regard taCori¢’s attempt to incorporate the ADC-ICT’s proposeikbinto his Reply
on Motion to Strike® | do not consider this to be appropriate and haatetaken into account the
ADC-ICT’s proposed submissions in considering therita of the Motion on Early Release

Conditions.

D. Motion on Early Release Conditions

28.  Cori¢ requests that his early release conditions be rethemwtirely, or that they be clarified
or varied to permit his participation as a partg avitness in ongoing and future legal proceedings
in Croatia® He argues that the imposition of these conditigisvasultra vires®® (ii) treats him
unequally and inconsistently with other convictegtspns from the ICTY? and (iii) affects his

ability to exercise his rights, duties, and obligas in relation to the Domestic Proceedifiys.

29.  Cori¢ submits that by imposing early release conditiomgpredecessor actettra viresby
amending the Rules, which may only be done by tiigds of the Mechanism in accordance with
Article 13 of the Statut& Cori¢ contends that by adopting this power and applgingitions that
are not mentioned by the Rules or the Practicecidme, my predecessor acted contrary to the
interests of justice and the general principledagf which are to be the basis of early release
decisions under the StatifeCori¢ asserts that the Judges of the Mechanism did uppost the
implementation of a new Rule on early release,e@s $Srom their refusal to amend the Rules to

establish a programme for conditional early relé&<eori¢ also contends that Security Council

" SeeADC-ICT Motion for Leave to Appear, paras. 10-11.

8 SeeADC-ICT Motion for Leave to Appear, paras. 10, 12-13.

%9 Reply on Motion to Strike, para. 11.

0 Motion on Early Release Conditions, p. $2eMotion on Early Release Conditions, paras. 4, 12-13, 28-29.
¢1 SeeMotion on Early Release Conditions, paras. 14-23.

62 SeeMotion on Early Release Conditions, paras. 24-28.

53 SeeMotion on Early Release Conditions, paras. 8-13.

%4 SeeMotion on Early Release Conditions, paras. 16, 23.

% Motion on Early Release Conditions, para. 16.

% SeeMotion on Early Release Conditions, paras. 17-20.
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resolution 2422 (2018), on which the Early ReleBseision relied’ is not binding upon the

Mechanism and cannot supplant a prior determinatfadhe Judges not to amend the Rifes.

30.  Cori¢ further submits that he is being treated diffdgefiom other persons convicted by the
ICTY, including another person convicted in the samase, in contravention of Rule 151 of the
Rules®® Cori¢ also submits that the duration of the conditig®dt defined and contends that, if
they are to last forever or as a matter of judidiskcretion, this would be a further instance of

treating him inconsistently with other similarlyisited persons convicted by the ICT.

31. Cori¢ also contends that since his early release, hevissubject to the same rights, duties,
and obligations as any ordinary Croatian citiZe@iori¢ asserts that, at the very least, a clarification
or variation of the early release conditions isuregfl so that he may exercise his right to pariep

in the Domestic Proceedings as well as any futtoegedings in CroatiZ.

32.  The Prosecution responds that the Motion on Eaéle&se Conditions should be denfd.
It submits that the imposition of early release dibans was noultra vires as conditions have
previously been adopted in both ICTR and ICTY cased as the imposition of early release
conditions falls within the President’s broad détion/* The Prosecution further submits that
conditional release regimes are prevalent in maggllsystems and are in line with international

standards for the treatment of prison@rs.

33.  With respect to the contention th@bri¢ has been treated unfairly relative to other
convicted persons, the Prosecution submits thatdsegranted early release after an assessment of
his individual circumstances, including well-founideoncerns about his lack of rehabilitatiGrit
asserts that the early release conditions wereorégil to Cori¢c and are consistent with
recommendations from the Witness Support and RiotetJnit of the Mechanism (“WISP"

Moreover, the Prosecution argues that even if otgwicted persons received an “unjustified

7 SeeMotion on Early Release Conditions, para. rbderring toEarly Release Decision, para. 73.

®8 Motion on Early Release Conditions, paras. 21-23.

5 Motion on Early Release Conditions, paras. 24-Bferring to Prosecutor v. Berislav PdSi Case No.
MICT-17-112-ES.1, Public Redacted Version of the 20 ApRil8 Decision of the President on the Early Release of
Berislav Pusi, 24 April 2018 (releasing Mr. Berislav Pé&arly without the imposition of any conditions).

" Motion on Early Release Conditions, para.2&eMotion on Early Release Conditions, para. 28.

™ Motion on Early Release Conditions, para.S&e alsdviotion on Early Release Conditions, paras. 4, 9, 11-12,
referring toEuropean Convention on Human Rights, Art. 8 (concerningghéto respect for private and family life).

2 Motion on Early Release Conditions, paras. 12, 29.

3 Prosecution’s Submissions, paras. 1, 14.

4 Prosecution’s Submissions, paras. 8-9, 12.

> Prosecution’s Submissions, para. 9, Annex C.

® Prosecution’s Submissions, para. 10.

" Prosecution’s Submissions, para. 10.
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windfall” by being released without conditior@ori¢ is not entitled to a similar windfall because

there is no right to early relea%e.

34.  Finally, the Prosecution submits th@bri¢ might be pursuing the Domestic Proceedings in
order to challenge the ICTY’s findings against Hiand that in any event a recent news article
suggests thatori¢ may have violated the early release conditf8rs.this respect, the Prosecution
annexes a media article alleging tidairi¢ directly confronted Manafiduring a court hearing on

5 March 2019" It argues that although this media account is riotusive, Cori¢ should be
required to provide documentation concerning thenBstic Proceedings to allow for an assessment

of whether he has violated the early release ciomgif?

35. In a subsequent filingori¢ provides the record concerning the hearing of Sckl2019,
which he submits shows that he raised the eargasel conditions immediately to the Municipal
Criminal Court in ZagreB® He also submits that this court record demonstréttat he did not
directly confront Manoli, and that the media was excluded from the proogesdin accordance

with the early release conditiofis.

36.  Turning now to the applicable law, Article 26 o&tBtatute provides that “[t]here shall only
be pardon or commutation of sentence if the Prasidiethe Mechanism so decides on the basis of

the interests of justice and the general principfdaw”.

37. Rule 150 of the Rules concerns the “Determination the President” of pardon,
commutation of sentence, and early release. Itigeswvthat “[tjhe President shall, upon such notice
or upon receipt of a direct petition from the caned person, determine, in consultation with any
Judges of the sentencing Chamber who are JudgetheofMechanism, whether pardon,

commutation of sentence, or early release is ajpjaitep.

38.  With regard toCori¢’s argument that my predecessor’s decision to impmnditions was
ultra vires | note at the outset that the determination tmgearly release ori¢ was contingent
on these conditiorfS. As such, it follows that if the imposition of cdtidns wasultra vires the

decision to grantori¢ early release would be void, and he would be reguto return to the

8 Prosecution’s Submissions, para. $&eProsecution’s Submissions, para. 1.

9 Prosecution’s Submissions, paras. 1, $&Prosecution’s Submissions, Annex A.

8 prosecution’s Submissions, para. 7.

81 Prosecution’s Submissions, Annex&:eProsecution’s Submissions, paras. 7, 14.

82 prosecution’s Submissions, paras. 1, 3, 75&éProsecution’s Submissions, paras. 1, 3-7, Annex A.
8 Motion to Strike, para. 1teferring toMotion to Strike, Annex.

84 Motion to Strike, para. 1teferring toMotion to Strike, Annex.

8 SeeEarly Release Decision, paras. 72, 74, 76, 78(g).
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United Nations Detention Unit in The Hague to resuserving his sentence until an appropriate
enforcement State could be designé&felloreover,Cori¢ was at liberty to reject the conditions if
he considered them improper, in which case he wowd be serving his sentence in an

enforcement State rather than on conditional eatbase.

39. As to whether the imposition of conditions wasa vires Article 26 of the Statute reflects
that the Security Council entrusted the Presidénthe Mechanism with the sole discretion to
decide whether to grant pardon or commutation otesee and, by extension, early rele¥se.
Therefore, regardless of whether the Judges dectmemend the Rules to expressly provide for
conditional early releas®, this could not have any impact on the discretidiorded to the
President under Article 26 of the Statute. ContraryCori¢’s suggestiorff,9 the Early Release
Decision does not amount tala factoamendment of the Rules, but rather concerns thkcapon

of the discretion entrusted to the President bySaeurity Council. In this respect, | recall that i
2018 the Security Council encouraged the Mechangsoonsider “putting in place conditions on
early release in appropriate cas®&sivhich the Security Council would not have doneitif
considered that this would fall outside the Staiti@dopted when establishing the Mechani$m.
More importantly, however, the discretion to imposenditions has always rested with the
President, who could have exercised this discratitor to the Security Council’s encouragement
in 2018, if he considered it warranted by the aitstances? In light of the above, | find no merit

in Cori¢’s argument that imposing conditions wasa vires

40. Cori¢’s argument that he has not been treated equalgindarly-situated prisoners also
lacks merit. Although he contends that there waseason for him to be treated differently from
another convicted person in the same Cashis overlooks the explanation that conditions ever
imposed onCori¢ in particular “in line with the recommendations’ade by the WISP In this

regard, | emphasise that each early release nmatist be addressed on its own merits, and it is

8| recall that this is wher€ori¢ was serving his sentence when my predecessor grantezbhiitional early release.
SeeEarly Release Decision, para. 4.

87 See e.g, Bralo Decision, para. 17 (observing that the Statutes of tA@&I&nd the ICTY also do not specifically
mention the early release of convicted persdAg)secutor v. Stanislav GaliCase No. MICT-14-83-ES, Decision on
the Early Release of Stanislav Galk6 June 2019 (public redacted), para. 11.

8 SeeMotion on Early Release Conditions, paras. 17-19.

89 SeeMotion on Early Release Conditions, para. 20.

0 Security Council resolution 2422 (2018), para. 10.

91 Security Council resolution 1966 (2010), para. 1.

92 See e.g, Prosecutor v. LjubiSa BearaCase No. MICT-15-85-ES.3, Public Redacted Versioi &ebruary 2017
Decision of the President on the Early Release of LjuB&ara, 16 June 2017, paras. 48 (“it was recommended by the
Judges of the sentencing Chamber, who are also Juddes Mechanism, that Beara be granted a conditional release
and that reporting obligations be placed on the State e&sel), 49-50, 52 (granting release subject to specified
conditions).

93 SeeMotion on Early Release Conditions, paras. 25-26.
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evident that in the view of my predecessor, thigigalar factor differentiatedori¢’s situation
from that of other convicted persons who had bedsased early without any conditiofisAs for
the contention that the duration of the conditiemsundefined, | note that the Early Release
Decision clearly states that, unless revoked orifieat] Corié¢ shall be subject to the terms of the
conditions until his sentence expif8sin this respect, | observe that the final dayCafri¢’s

sentence will be 22 January 20%4.

41.  Cori¢ also fails to demonstrate that any restrictionsh@n ability to exercise his rights,
duties, and obligations in relation to the Domes$tioceedings warrant clarification, variation, or
removal of his early release conditions. Contrarfis submission¥ he has not returned to the life
of an ordinary citizen. Instead, he has been rettaarly from serving his sentence in confinement,
subject to his strict fulfilment of specified cotidns, including certain restrictions on the rigtitat

ordinary citizens may exercise.

42.  Finally, | note with concern th&tori¢ appears to have been attempting to continue tiitiga
against someone who testified as a witness arihis notwithstanding the conditions of his early
release. While | have taken note thari¢ initiated the Domestic Proceedings several yeafsrb
he was granted conditional early relesige has since been released early on condititar, alia,
that he “shall have no contact whatsoever, diremtlindirectly try to harm, intimidate or otherwise
interfere, with victims or witnesses who testifiathis trial or the trial of other ICTY-convicted
persons, or otherwise interfere in any way with fmeceedings of the Mechanism, or the
administration of justice*® No clarification is necessary to conclude tiati¢’s continued pursuit

of litigation against a witness who testified a trial would breach this condition.

43. In this regard, | observe that following the Prag@am’s indication thatCori¢ should
provide me with further information concerning wiaok place at the hearing on 5 March 26%9,
Cori¢ provided the court record from that heartfigCori¢ has also affirmed his compliance with

the Interim Order and is thus refraining from papating in the Domestic Proceedings while the

9 Early Release Decision, paras. 72-73.

% SeeEarly Release Decision, paras. 71-73.

% Early Release Decision, para. 78(h).

" This information was provided by the Immediate Office l# Registrar through an informal communication on
19 February 2020.

% SeeMotion on Early Release Conditions, paras. 8-9.

% Seee.g, Motion on Early Release Conditions, para. 9 (statingttteaDomestic Proceedings were initiated in 2015);
Motion to Strike, Annex (same).

19 Early Release Decision, para. 78@&e alsdnterim Order, p. 3.

191 seeProsecution’s Submissions, paras. 1, 3, 7, 14.

192 5eeMotion to Strike, AnnexSee alsdrosecution’s Submissions, paras. 1, 7, 14.
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conditions of his early release remain in fofeln these circumstances, | am satisfied that no
further information is required froiori¢ so long as he continues to abide strictly by theditions
upon which his early release was granted, and fttreré see no need to address any further the
Prosecution’s request for additional information.

I, CONCLUSION
44.  For the foregoing reasons, | hereby:
DENY the Request for Legal Aid and the Motion to Strike;
DENY the ADC-ICT Motion for Leave to Appear; and

DENY the Motion on Early Release Conditions.

Done in English and French, the English versiomdpaiuthoritative.

Done this 21st day of February 2020, W\'

At The Hague, Judge Carmel Agius
The Netherlands. President

[Seal of the Mechanism]

193 Reply on Motion to Strike, para. 18eelnterim Order, p. 3.
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