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1. The Appeals Chamber of the International Residual Mechanism for Criminal Tribunals

("Appeals Chamber" and "Mechanism", respectively) is seised of a request for review filed on

3 June 2015 by Ferdina nd Nahimana. 1 The Prosecution filed a response on 14 July 2015. 2

Nahimana filed a reply on 23 July 20 15.3

I. BACKGROUND

2. Nahimana was born on 15 June 1950 in Gato nde commune, Ruhengeri prefecture. Rwanda .4

In 1990. he was appointed director of the Rwandan Office of Info rmation and remained in that post

until 1992 when. together with others. he set up a Steering Committee to establish a company

known as Radio television fibre des mille collines C'RTLM"). S.A.s Nahimana was a member of the

Steering Committee. which functioned. in effect, as a board of directors for the RTLM.<>

3. In its Judgement of 28 November 2007. the Appeals Chamber of the International Criminal

Tribunal for Rwanda (" ' CfR") upheld Nahimana's convictions. pursuant to Article 6(3) of the

lCfR Statute. for direct and public incitement to commit genocide and. by majority, persecution as

a crime against humanity with respect to RTLM broadcasts after 6 April 1994.7 The ICTR Appeals

Chamber aftinned the findin gs of ICfR Trial Chamber I ("Trial Chamber" ) that Nahimana, as one

of the individuals who established the RTLM, had effective control over RTLM staff. knew or had

reason to know that his RTLM subordinates were preparing to broadcast, or had already broadcast.

speeches inciting the killing of Tutsis. and had failed to take the necessary and reasonable measures

to prevent or punish the direct and public incitement to murder Tutsis and the act'> of persecution

and instigation to persecution committed by RTLM stan after 6 April 1 994 , ~ The ICTR Appeals

Chamber, by majority." set aside Nahimana's convictions, pursuant to Article 6(1) of the ICfR

Statute. for conspiracy to commit genocide. genocide. direct and public incitement to commit

' Rel/uh e en revision, J June 2015 ('·Reque st"). An Englis h lranslation was flled on 3 Ju ly 20 15. See abo Order
Assig ning Judges to a Case BerON the Appea ls Chamber. 8 September 20 15 .
1 Prosecut ion Respon se to Requi /e en revision, 14 July 2015 ("Respo nse" ).
1 Mi moi fe en Rip/il/ue. 2J July 20[ 5 ("Reply"). An Engl ish translation was filed on 14 Aug ust 2015.
• Ferd;rumd Nahimu nu t!f ul. v. n le Prosecutor, Ca se No. ICn~·99 · 5 2·A , Judgement, 28 Novembe r 2007 ("Appeal
Judgement" ), para . 2, fejerr;nN 10 Ferdirum d Nahimana et al. r. TIll' Prosecutor, Case No. ICTR-99 -52 ·T. Judgement
and Sentence , 3 Decembe r 200 3 (r'Trial Judgement"], para. 5 .
.\ Appeal Judgement. para. 2. referring III Trial Judge ment , para . 5.
I> See Appeal Judge me nt, paras.794, 804 . Set:also Appeal Judgement, para . 625.
7 Appeal Judgement. paras. 996 . 105 1, p. :\45.
~ Appeat Judgeme nt. paras . 2, 834. 84 1, 856- 857, 995-996, 1051 , p. 345 ; Trial Judgement, paras. 5. 103 3, 1081.
9 See Partly Dissenting Opinio n o f J udge Shahahuddeen; Pardy Dissent ing Op inion of Judge Mero n.
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genocide and extermination and persecution as cri mes against humanity, and reduced his sen tence

from life to 30 years of imprisonme nt. III

4. In his Request. Nahimana submits that the Appeal JUdgement should be reviewed in light of

new evidence that was unavailable during the original proceedings. I I The proposed evidence

consists of four diplomatic telegrams, sent by a French diplomat, Ambassador Yannick Gerard,

describing meetings with Rwandan interim government officials. including Nahimana. in

July 1994.12

5. The Prosecut ion responds that the Request shou ld be dismissed in its entirety since

Nahimana fails to meet any of the criteria tor review under Article 24 of the Mechanism ' s Statute

("Statute" ) and Rule 146 of the Mechanism 's Rules of Proced ure and Evide nce ("Rules,,).1.1

II. APPLICABLE LAW

6. Review proce edings are governed by Article 24 of the Statute and Rules 146, 147, and

148 of the Rules. A request to have the Appeals Chamber rev iew a fina l judgm ent will be granted

if the moving party shows that the following cumula tive conditions are met: (i) there is a new fact;

(ii ) the new fact was not known to the moving party at the time of the trial or appeal proceedings

before the ICTR, the Inte rnational Crimi nal Tribunal for the fanner Yugoslavia ("ICTY") , or the

Mechanism; (iii ) the new fact could not have been discovered through the exercise of due di ligence:

and (lv) the new fact cou ld have been a decisive factor in reachin g the origina l decis ion.14

7. The jurisprudence of the IcrY and ICTR has established that revie w of a final judgment is

an excepti onal procedu re and not an additional opportunity for a par ty to re- Iitigate arguments that

failed on trial or on appeal." A "new fact", within the meaning of the relevant provisions, consists

of "new information of an evidentiary nature of a fact that was not in issue during the tria l or appeal

proceedings't.P 'The requ irement that the new fact was not in issue during the proceedin gs means

IU Appeal Judgement, paras. 105 1-1052, p. 345.
II Request. paras. 14, 17,52.
II Request. Annex 5.
I .' Response, paras. 3, 24.
14 Elie1.l:r Niyitt!gdu v, The Prosecutor, Case No. MICf-12-16-R, Decision on Nlynegeka ' s Request for Review and
Assignment of Counsel, n July 2015 ("Niyitt'gd u Decision of IJ July 2015"" para. 6; Prosecutor v. Sre ten !.utA',
Case No. MICf· 14-67-R. I, Decision on Srctcn Luki<! ' s Application for Review, 8 JUly 20 15 ("5. !.uti!.' Decision of 8
July 20 15"), para. S.
I ~ Niyi't'Kt!ka Decision of I:\ July 20i5, para. 8; S. u/kk' Decision of 8 July 20 15, para. 6.
l ~ Niyi't'Kda Decision of IJ July 20 15, para. 7; S. LltJ.. h' Decision of II Jul y 20 15, para. 6, citing luvenal Kajelijdi v.
The Prosecutor, Case No. IcrR-98-44A-R. Decision on Request for Review, 29 May 2013 ("Kujelijeli Review
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that it must not have been among the factors that the deciding body could have taken into account in

reaching its verdict. 17 It is irrelevan t whether the new fact already existed before the original

proceedings or during such proceedings. What matters is "whether the deciding body and the

moving party knew about the fact or not" in reaching its decision.1M

8. In "wholly exceptional circumstances", review may still be permitted even though the "new

fact" was known to the moving party or was discoverable by it through the exercise of due diligence

if a Chamber is presented with "a new fact that is of such strength that it would affect the verdict"!"

and determines that "review of its judgement is necessary because the impact of the new fact on the

decision is such that to ignore it would lead to a miscarriage of jusuce"."

1lI. DISCUSSION

9. The ICfR Appea ls Chamber confirmed the Trial Chambe r' s findings tha t Nahlmana had

effective control over the RTLM both prior to 6 April 199421 and after that date.22 In reaching its

finding on Nahimana 's continuous authority over the RTLM. the Trial Chamber considered inter

alia, his intervention in late June or early Ju ly 1994 to stop the broadcasting of RTLM attacks on

the United Nations Assistance Mission for Rwanda ("UNAMIR") and its commander General

Romeo Datlatre." In this regard, the Trial Chamber relied on a report by expert witness Alison Des

Forges stating that: (i) in late June 1994 Ambassador Gerard told Nahimana that the RTLM

broadcasts were dep lorable and must stop, part icularly those threatening General Dallaire and

UNAMIR; (i i) Nahimana promised to intervene with the RTLM journalists; and (iii ) Ambassador

Gerard subsequently reported that the RTLM attacks on General Dallaire and UNA MJR halted

promptly thereaner." According to Witness Des Forges. the source of thi s information was her

telephone interview on 28 February 2000 with a French Ministry of Foreign Affai rs official, Jean-

Decision"), para. 7; Mludell Nule 'ili l! \'. Prosecutor, Case No IT-98-34-R, Decision on Mladen NaleliliC" s Request for
Review, 19 March 2009, para. 10.
17 Niyi'eg#:J:u Decision of J] July 201 ~, para. 7.
" NiyireKeku Decision of 13 July 20 J ~ , para. 7, dlitlK KujelijeU Review Decision, para. 8: Gl'on~e.t Anderson
Nderuhumwl' RuruKulida v. 11,l' Prosecutor, Case No, ICTR-96-0J-R, Decision on Request for Reconsideration,
Review, Assignment of Counsel, Disclosure, and Clarification, 8 December 2006 ("/(Il/agatlda Review Decision"),
para. 9; S, Llikit' Decision of 8 July 20 I ~ . para. 6, d ri liK Prml't'/l(tJr v. Veu litl Sljivatlt~atl;tl , Case No IT-95- J] /J -R.l,
Decision with Respect to VcseJi n Sljivanl!anin's Application for Review, 14 July 20 10 ("Sljivutl~~all ill Review
Decisio n"), p. 2,
I ~ S. Lukic Decision of 8 July 20 1~ , para. 7, drinKS/jivUll~'unili Review Decision, pp. 2-3,
2<' Niyi/egl'J:a Decision of IJ j u ly 20 1 ~ , para. 6; S. u lkit' Decision of 8 July 201 ~, para. 1, t'itillg S/ji vallt'Ult;tl Review
Decision, p. 3.
Zl Appeal Judgement, para. 822,
n Appeal Judgement, para. 834.
! .l Trial judgement, paras. ~68 , 972.

,
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Christophe Belliard. who read to her the relevant information from a French dip lomatic teleg ram.P

Witness Des Forges testified that Belliard was with Ambassador Gerard when Gerard met with

Nahimana.P The Trial Chambe r's findings on the reliability of Witness Des Forges' s evidence and

conclusion that it was Nahimana's intervention that put an end to the RTLM attacks on General

Dallaire and UNA MIR were upheld on appeal ."

10. In his Request. Nahimana relies on four diplomatic telegrams dated 2 July 1994. 3 July 1994.

9 July 1994. and 25 July 1994, all sent by Ambassador Gerard in the con text of the French-led

Operation Turquoise in Rwanda.2MIn the telegram of 2 July 1994, Ambassador Gerard describes a

meeting with Jerome Bicamumpaka and Nahimana. the "founder" of RTLM.29 During the meeting.

Ambassador Gerard told the Rwandan officials that he deplored the "intolerable nature of the

broadcasts by [RTLM] and requested that the calls to murder and criticism of General Dallaire" by

[he RTLM cease immediate ly,3D At the meeting, Nahimana promised to intervene to cease the

RTLM attacks against the General.3t According to the telegram dated 3 JUly 1994. Ambassador

Gerard held another meet ing with Rwandan interim government officials, during which Nahimana

reiterated his assurances "regardi ng putting a stop to the attacks against UNAMIR".32 According to

the telegram of 9 July 1994, Ambassador Gerard met with a delegation from the Rwandan interim

government, but not with Nahimana. 3J The telegram of 25 July 1994 contains a report from

Ambassador Gerard of his mission to Gorna from 30 June to 25 July 1994 and indicates that he

24 Trial Judgement, paras. 543 , 563 .
2.' Trial Judgement, paras. 543 , 563 .
2~ Trial Judgement, para . 54 3, referring to Prosecu tion Exhihit 158(A), p. 53 ("Ge rard did no t mince his words in
deploring the character of RTLM broadcasts and said they must Slop, particularly those threat ening General Dallaire
and UNAMIR. Nahimaaa promised to intervene with the journ alists and asked the f rench in return to guarantee
Dallaire 's neutrality. Gerard replied that he had no doubts abou t Dallairc 's neutrality. Ger ard reported subseq uently that
the RTI..M anacks on Dallair e and UNAMI R halted promptly afte r this interview," ): The Prosecutor v. Ferdinund
Nullimunu et ul.• Case No. IcrR-99-52 -T, Witness Des Forges. T. 23 May 2002, £1 £1 . 21 (-2 t3 ("! asked him if he could
tell me anything about his understanding of Mr. Nahiman a at that time. We agreed to speak hy tele phone. which we
were not ahle to do unti l so me time subsequent. and at that time he read to me a d iplomatic telegram the conte nts of
which arc summarised in my expert witness report. He said that in a conversation wi th Mr. Nahimana [Mr. Gerard] had
complained vigorous ly abou t a recent RTL M broadcast which had specifically targeted General Dallaire [. . .J Mr.
Gerard co mplained to Mr. Na himana abo ut these broadcasts, and they ceased within a day or two. Mr. Nah imana
returned a seco nd time. ( l Mr. Gerard himse lf refused to meet with Mr. Nahimana and , instead [. . . JMr. Belliard . [. . .J
met with Mr. Nanimana [ ] O n o ne of those occasions they made II spec ific reques t that RTI..M cease broadcasting
threats aga inst the UNAMIR commander and, accordi ng to the Frenc h diplomatic sources, tbcse co mplai nts then
stopped.").
n Appeal Judge ment. paras. 83 1-834.
2A Request. Annex 5.
2~ Request, Annex 5. RP. 12I47 6hi.f.
.10 Request, Annex 5, RP. 11/476hi,(, para. 2.
.' 1Request, Annex 5, RP. 11/47 fihi,f , para. 2.
.1 j Request. Annex 5, RP. 8-71476 h;.(, para . 4.
,1,\ Request. Annex 5, R.P. 7-6I476hi.(. Even though Amb assador Gerard did nOI meet wit h Nahimana, it follows fro m
the telegram of 9 July 1994 tha t Nahimana accom pan ied the delega tion.

4
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"requested [. ..} that the authorit ies put a SlOP to the propaganda by [RTLMI and exert their

influence. in the proper sense, on the miliria".:l4 Ambassado r Gerard con cludes in the telegram of

25 July 1994 . however, that his "interlocutors made com mitments but they were not credible and

they were not respected" ." Ambassador Gerard add s that he "collected overwhelming and credible

evidence on the personal conduct of some of these interlocu tors over the previous mon ths that

convinced [him] that they were amongst those chiefly responsible for the genocide, not least

through their influence over [RTLM ]".~6 The telegram of 25 July 1994 also mentions. inter alia. the

"capture of Kigali" on 4 July 1994 by the Rwandan Patriotic Front (" RPF,,).J7

11. Nahimana contends that the te legrams: (i) show that he did not intervene with the RTLM

journallst sr" and (ii) suggest another reasonable explanation as to why the broadcasts threatening

General Dallaire and UNAM IR ceased , namely that RTLM jou rnalists had to flee and cease

broadcasts when Kigali was captured by the RP F on 4 July 1994.JII Nahirnana argues that this

information cons titutes ne w facts which could have been a decisive factor in the original decision as

they undermine the find ing that he had effec tive control over the RTLM.4
<1 Nahimana further

submits that the fact that the telegra ms were only recently d iscovered is not due to lack of due

dilige nce on his pen." In this regard , he argues that he unsuccessfully requested disclosure of the

telegrams from the Prosecution." and relies on a Trial Chamber's decision on Prosecution 's request

to present rebuttal e vide nce, in which the Trial Chamber stated that Nahi mana' s meetings with

Operation Turquoise offic ials were not relevant to the determi nati on of his responsibility . 43

Nahimana submits that he obtained the te legrams only recentl y after a se ries of com munications

with the French authori ties." Final ly, Nahimana argues that Witness Des Forges misrepresented the

,l4 Request, Annex 5. RP. 5-4/476hiJ, para . I.
,l~ Request, Annex .~. RP. 4/476hi,r. para . 2.
l6 Request. Annex 5, RP. 3/476hi.f. para. 2.
,11 Request, An nex 5. RP. 3/476hiJ, paras. 3-4.
\I Request, paras. 15, 39-4 1, 48 . See Request. Annex S. R.P. 4/476hi.f . para . 2: Reply. paras. 3-4.
W Request, paras . 32.3 6.
• 11 Request, paras. 15-17, 36-.1&. 42, 5 1.
• 1 Request, para. 30.
• 1 Request, para . 19. ref erring to Request, Anne x 6.
H Request. para. 11. rt'ft'riml( to The PrIHt'Cl/lor Y. Ferdinand Nahimana t!t ul.• Case No. 1CTR·99-52 ·T. Dec ision o n
the Prosecu tor's Application for Rebuttal Witnesses. 9 May 200.1 (" NailimUlru Dec ision of 9 Ma y 200.1"): The
Prosecutor Y. Ferdinand Nahimana rt al.• Case No. ICT R-99-52-T . Deci sion of 9 Ma y 200 .1 o n the Prosec utor's
Application for Rebuttal W itnesses a' Corrected According to the Order o f 1.1 May 2003 (" Nuhimana Deci sion of
13 May 2003" ), para. 62.
.. Request, paras. 13- 14. 22-.10. See Request , A nnexes 1·4; Reply. paras. 2. 7 .
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content of the telegrams, which undermine the reliability of her testimony. which was the sole basis

for finding that Nahimana effec tively and efficie nt ly intervened with the RTLM.4.'i

12. In response, the Prosec ution submits that the Request is an impermissible attempt by

Nahimana 10 re-Iitigate the issue of his effective control over the RTLM and challenge Witness Des

Forges's evidence.46The Prosecution further argues that the te legrams do not constitute new facts

as their content was in iss ue at tria l. and arc, instead . additional evidence of facts unsuccessfully

challenged by Nahimana during the orig inal proceedings.f While the Prosecution concedes that the

telegrams were made available only in June 2014 . it notes that the existence and content of the

telegrams were known to Na himana at the time of his trial and that he failed to challenge this aspec t

of Witness Des Forges's evi dence in the original proceedi ngs." In addition, the Prosecution arg ues

that the telegrams could not have been a decisive factor in reaching Nahi mana 's conviction which

rested on amp le evidence demonstrating his effective control over the RTLM.4<J As to Nahimana's

argument that the RTLM had to cease broadcasts because of Kiga li' s capture by the RPF on

4 July 1994, the Prosecution responds that this argume nt was not advanced at trial or on appeal

and is not supported by any evidence on the record."

I. Nahimana's intervention to halt RTLM attacks on UNAM IR and Gene ral Dallaire

13. The Appeals Chamber recalls that Witness Des Forges' s hearsay evidence about

Nahimana's intervention with the RTLM was based, in part , on her conversation with Belli ard who

conveyed information to her from one of the French diplomat ic telegrams which have been

submitted in con nection wit h the Request." In this regard , the Appeals Chamber notes that none of

the French diplomatic telegrams presented by Nahimana states that the attacks on UNA MIR and

General Dallaire ceased shortly after Nahimana promised to interven e wi th the RTLM journalists."

H Request. paras. 49-50; Reply. para. 5.
46 Response. paras. 3(a ). 11-[2. 16. 2 l.
41 Response. paras. 3(h). 18-20.
u Response. paras. 11 ·12. 19.
4~ Response, paras. 3(e). 21-23.
•'I(J Response. para. 15, referrin}l to Trial Judgement. para. 1017.
.11 Prosecution Exhibit 158(A), p . 53, n. 19. T he Prosecution has not suggested that mere are any other existing French
diplomatic telegrams thai could have formed the basis of the information conveyed hy Relliard. The Appeals Chamber
also observes that Witness Des Forges indicated that Hcntard was himself present in meetings between Nahimana and
Ambassador Gerard. Set! Trial Judgement. para. 563; Appeal JUdgement. para. K31. In addition. in her report, wnncss
Des Forges also referred to a press-account by Anne Chaon (Set! Prosecution Exhibit 1 ~8(A). p. 53. n. 19)..
n The Appeals Chamber notes that, in his leiter 10 the French authorities. Nahimana requested "the disclosure of any
diplomatic telegramfs) that may have been sent between I June 1994 and 31 December 1994. that refer 10 a
conversation between Mr Yannick Gl crard] and/or Mr Jean-Christophe Bjel liard] with Mr Ferdinand N(ahimana]
during which an intervention by the latter with Radio RTLM [ . ..] was mentioned" (Request. Annex 3. RP. 201476bis.

6
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Furthermore, the telegram of 25 July 1994 states that the undertakings made by the authorities who

met with Ambassador Gerard to stop the RTLM propa ganda and exert the ir influence on the militia

in a proper sense, with a view therefo re to end the on-going violence, were not cred ible and were

not respected. S.l Accordingly. there appears to be no factual basis for Witness Des Forges' s

testimony that Nahimana in fac t intervened with the RTLM ' s staff at the behest of Ambassador

Gerard and that his intervention was successful. Neither the Trial Chambe r nor the ICTR Appeals

Chamber was aware tha t this particular aspect of Witness Des Forges' s test imo ny -which was

relied on by the Tria l Cha mber. in part , to mak ing its fi ndings on Nahimana' s autho rity over the

RTLM staff - lacked a factual basis. Thus. the information con tained in the telegra ms, namely that

Ambassador Gerard did not believe that his inter locut ors were credib le and respected their

commitments. constitutes a new fact.

14. The Appea ls Chamber further accepts that Nahimana was not aware that the content of the

diplomatic telegram s d id not support the entiret y of Witness Des Forges' testimony regarding

Nahimana's intervention, durin g the orig inal proceedings and that he only became aware when the

telegrams were di sclosed to him by the Frenc h authorities in June 20 14. No netheless, the Appeals

Chamber is not satisfied that Nah imana acted with the requisite diligence in di scoveri ng and

bringing these telegram s forward. Fi rst, Nahimana. who was aware of the existe nce of these

telegrams at the time of his triat." only requested them from the French Ministry of Fore ign Affairs

on 13 January 2014 approximately seven years after the proceed ings aga inst him were conctuoed.P

The Appeals Chamber acknowledges that the Trial Chamber gave some indication at tria l that this

evidence was not relevant to the case . ~l\ This. however, can not excu se Nahimana 's failure to

exercise due diligence to obtain this material d uring the course of the appeal and to request its

admission as add itiona l ev idence , in particular since it became clear that the Tri al Chamber

ultimately reli ed on Witness Des Forges' s evidence in conv icting him in the Trial Judgement.

Indeed, Nahima na argued on appeal that the Trial Chamber should have considered the direct

evidence that formed the bas is of Witness Des Forges's testimony and erred in not do ing so. 57

Nahimana had the burden to exhaust all measures affo rded by the Statute and Rules to obtain the

emphasis added). In response to Nahimuna's request, the French Ministry of Foreign Affairs indicated that a search had
uncovered four telegrams (Reques t, Annex :'i. !U'. 13f476his).
~ _1 Request. Annex :'i , RP. 4f476hi.r, para. 2.
~ . The telegrams were referred to in Witness Des Forges' s testimony and expert report and he requested disclosure of a
diplomatic telegram of 28 February 2000 on 15 May 2002. S~~ Request, Annex 6.
.\~ Request, para. 23. Se~ ulso Rep ly. para. 19.
.\ 6 Nuhimuna Decision of 9 May 2tlO3, para. 62. See supra para. I I; Request. para. I I.
.11 The Prosecutor v. Ferdlnand Nahima no et ul., Case No. ICTR·99-:'i2-A, Appeal lJrief (Rev ised), 21 Fehruary 2006
("NuJu'mu/lu Appeal Brief' ), para. 496.
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presentation of this evidence , even during the appeals proceedings. ~I! Nahimana has not

demonstrated that he had done so. Neither has Nahimana demonstrated that the Prosecution violated

its disclosure obliga tions."

15. Having found that Nahlmana has failed to exerc ise due diligence in discovering the new fact.

the Appeals Chamber turns to examine whether this case presents wholly exceptional circumstances

warranting review. fill In doing so, the Appeals Chamber is mindful that. during the original

proceedings, Nahimana was found to have exercised effective control over the RTLM from its

establishment through the conclusion of the relevant events in 1994.6 1

16. [0 relation (0 the period before 6 April 1994. the ICTR Appeals Chamber confirmed the

Trial Chamber 's finding on Nahimana' s effective control on the basis of his: role in the creation of

the RTLM; membership of the RTLM Steering Committee; position as Chairman of the RTLM

Technical and Programme Committee; attendance at meetings at the Ministry of Information;

control of the RTLM finances; directorship of the RTLM; powe r to give orders and role in

determin ing the content of the RTLM broadcasts.I" Having upheld the Trial Chamber's finding in

relation to Nahimana' s effec tive control over the RTLM prior to 6 April 1994, the ICTR Appeals

Chamber held that the Tria l Cham ber could reasonably conclude that Nahimana continued to posses

the power to intervene at the RTL M after that date, "unless there was a reasonable doubt as to

whether such powers continued to exist" .Il., In examining the latter question. the ICTR Appeals

Chamber upheld the Trial Chamber ' s finding that Nahimana maintained a connection with the

RTLM after 6 April 1994,64 and that he intervened to halt the RTLM attacks on UNAMIR and

General Dallaire.1l5 Thu s the pertinent question before the Appeals Chamber is whether the new fact

that the diplomatic telegram s do not support Witness Des Porges' ev idence that the threats against

UNAMIR and General Dallaire ceased shortly after due to Nahimana' s intervention is of such

strength that it wou ld affect the verdict and ignoring it would lead to a miscarriage of justice.(,(,

17. Having reviewed the content of the diplomatic telegrams. the Appeals Chamber is not

satisfied that they would undermine the finding that Nahimana continued to possess the authority to

.' ~ See RutullurnJa Review Decision. para . 19.
~~ See Reque st. para. 19; Reply. para. 2.
(II' See supra para. 8.
bl See Appeal Judgement. paras_817, 822. 826-827 . 8J 4.
f>2 Appeal Judgement, paras. 798. 80J-8 17, 822.
b.\ Appeal JUdgement. para . 827.
M Appeal Judgement, para. 828.
M Appeal Judgement. paras. 827·828. 8:n.
M See sanra para. 8.
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intervene with the RTLM after 6 April 1994. The telegrams refer (0 Nahimana as, inter alia. the

founder of the RTLM .fl7 In addition. the telegrams indicate that Nahima na made commitments

regarding the RTLM on two separate occasio ns: on 2 July 1994 when Nahimana promised

Ambassador Gerard to int ervene with the RTLM to have the attacks aga inst UNA MIR and General

Dallaire cease." and on the following day. when he reiterated his assurances in the presence of.

inter alia, the President of the Rwandan interim governme nt. b'i The diplomatic telegrams thus

clearly indicate that Nahimana made commitments on behalf of the RTLM and represented himself

as having the abi lity to exert authority over the radi o station. Therefo re. the content of the telegrams

supports the findings on Nahimana' s continued effective control over the RTLM and material

capacity to prevent or punish RTL M journalists for broadcasts of criminal d tscourse."

18. In addition, the te legram of 25 July 1994, which stated that the interlocutors' commitments

were not respected , explained that this was the case because the co mmitments were not cred ible.

Contrary to Nahimana' s arguments, this statement does not suggest that he was not in a position to

stop the RTLM propaganda or that there was an interrup tion in his effective control over RTLM

staff Rather it reinforces the findings reached in the original proceedings that he remained in

effective control over the RTLM throughout the relevant period . Th e Appeals Chamber finds

therefore that, in fact, the telegrams only reinforce that Nahimana maintained an active role in the

RTLM, made repeated representations on its beha lf to foreign officials in the presence of the

Rwandan President, and continued to maintain effect ive control over RTLM staff as found by the

Trial and Appeals Chambe r.

19. Considering all the above factors, the Appeals Chamber finds that a review of the Appeal

Judgement is not necessary because the new fact is not of such strengt h that it wou ld affect the

verdict and ignoring it would not lead to a miscarriage ofjustice.

1>7 Request, Annex 5, RP, 12J47 6hi.f, 61476hiI. 4/476hk
()ll Request, Annex 5, Ril. 11/4 76hi.I, 81476hi." 7/476hiJ.
ffl Request, Annex 5, RP. 81476hi,j', 7/476hi,f.
'Il St't' Prosecutor v, Vujudil1 Pflp<JVi(' rt ut. Case No. IT-05-88-A, Judgement, 30 January 20 15, para. 1860 (where the
ICTY Appeals Chamber recalled that there is no definitive lisl of indicators of effective control and that the indicators
considered will nece ssarily depend on the case and are a matter of evidence showing thai the accused had the power to
prevent or punish the alleged pe rpetrators where appropriate ); Prnsecumr v, Vluttimir fJorJt'vit', Case No. IT·05·87/l·
A, Judgement, 27 January 2014, para. 275 (where the ICTY Appeals Chambe r slated that the participation of Oordevic
in the negotiation of the October Agreeme nls and his ability to give undertakings on behalf of the Republic of Serbia
were correctly considered as ind icative of his effective control over the police force): Tllh mt'." t' Bagnsora und Anatole
N,~t'"giY14mv" v. The Prasectuar, Case No, ICTR·98-4I·A, Judgement, 14 Decem ber 20 11, para. 452 (where the ICfR
Appeals Chamber held that Hagcsora's representation of the Rwandan Armed Forces in meetings wuh the Intemauona t
community was correctly consi dered in the context of whether Bagosora had effective control over the armed forces) .
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2. Capture orihe RTLM by the RPF forces

20. The Appeals Chamber notes that Nahimana 's arg ument that the RTLM broadcasts ceased on

3 July 1994 on the orders of the military auth orities because of the imminent takeover of Kigali by

the RPF was considered on appe ar." The French dip lomatic te legrams provide no further support to

Nahimana's con tention . Accord ingly, Nahimana fails to demonstrate the existence of new

information of an evidentiary nature of a fact that was not in issue du ring the original proceedings."

His submissions in this re gard are therefore dismissed .

IV. DISPOSITION

21. For the foregoing reasons, the Appeals Chamber hereby DISMISSES the Request in its

entirety.

Done in English and Fre nch. the English version being authori tative.
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Done this 16th day of November 20 15,
At The Hague.
The Netherlands .

JUdge Theodor Meron,
Presidin g Judge

[Seal of the Mechanism]

7. Set' Appeal Judgement, para . 797, referring 10. in/a alia, Nahi1!/(J/w Appeal Brie f, para s. 497-499.
11 St't' supra para. 7.
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