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1. I. Vagn Jocnse n, Jud ge of the Internat ional Residual Mechanism for Criminal Tribunals

("Mechanism") and Single Judge in this case, I am seised of a motion filed by Mr. Jean de Dicu

Kamuhanda on 7 October 20 15 requesting disclosure or all reports with information provided by a

former emp loyee of the International Criminal Tribunal for Rwanda (,' ICTR"), which relate to the

alleged attempt to influen ce Prosecuti on Witness GE K to recant her testimony in the Kamuhanda

lrial.2 The Prosecution filed its response on 19 October 20153and Mr. Kamuhanda filed his reply on

9 November 2015.4

I. BACKGROUND

2. During the appea l proceedings, the ICTR Appeals Chambe r granted. in part.

Mr. Kamuhanda' s motion for the admission of additional evidence, admitted new statements from

two witnesses, and ordered that these witnesses be beard .' On 19 May 2005, the witnesses ca lled by

Mr. Kamuhanda testified before the ICTR Appeals Chamber that they had previously lied in the

evidence they gave for the Prosecution at the pre-trial or trial phase of the proceedings." The

Prosecution called Witness GEK in rebuttal. who testified, among other things. that, while in a safe

house in Arusha. two person s working for the lerR approached her and offered her money to

recant her testimony given against Mr. Kamuhanda in his tria1.'ln its oral decision of the same date,

the ICTR Appeals Chamber directed the ICTR Prosecutor to investigate the allegations of false

testimony." Subsequently. the ICT R Prosecutor appointed Ms. Loretta Lynch a." Special Counsel to

conduct the releva nt invcsugation." !» its Judgeme nt of 19 September 2005, the ICTR Appeal s

Cha mber found the evidence of the witnesses called on appeal by Mr. Kamuhanda not credible.IO

I Onkr Assigni ng a Single Judge to Consider an Applicat ion. 13 October 20 15. p. I .
2 Motion to Compel Disc losure of Witness GF.K Exculpatory Material, 7 October 20 15 ("Mot ion"). paras. 25. JO.
Nflling the non-sequential numbering of some: paragraphs in the Motion. the present Decision .....ill refer to the relevant
submissions as if the: parolgnl phs had CIlITa:t numbering.
J Proseculillfl Response to ~oti tln ttl Compel Disclosure uf Wit0e5S GE K Exculpatory Material. 19 October 2015.
r-Rcsponsc"),
• Reply Brief: Motion to Compell>isclosure of Witness GEK Exculpatory Material. 9 November 20 15 ( ~Rcply").

, Su Jean de Dieu Kumuhtmda v. The Prosecwor, Case No. J(.I R-99- 54A-A. Judgement. 19 September 2005
("Appeal Judgement"), para. 442 .
• Appeal Judgement. para. 442 .
7 Jean de Dieu KatmJhandu Y. 11k ProseculQT. Case No. KI R·99- S4A-A. T. 19 May 2005 pp. 7·9 (closed session).
• Jean de Dieu Kamuhanda v. The Proseculor, Case No. ICTR-99·S4 A-A, Oral Deci sion (Rule I IS and Conlempt of
False Testimony), T. 19 May 2005, pp. SO. 51. See also Appeal Judgement. para. 442.
• 7hr I'rosen tlor 1'. Jean de I>;eli Kamuhanda , Case No. ICTR-01-S4A-A. Prosec utor ' s Reply by Way of Clari fication
in Relat ion to Jean de Dieu Kam uhanda's Response to the -prosccutoe' s Disclosure Pur.;uant to Rule 7S1f) of the
Rules. of the Confident ial Transcript of the Testimony of Defence Witness 7/14 . in l 'ro.ft'£·IIIf1r v Rwamak/lba" .
20 March 2006. para . 10. See also Motion. para. 10.
10 Appeal Judgement. paras. 22 1. 226.
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As a result. the ICTR Appea ls Chamber did not find necessary to discuss the Prosecu tion' s

evidence tendered in rebuttal, including the evidence of Witness GE K.11

II. SUBMISSIONS

3. In the Motion, Mr. Kamuhanda requests an order compelling the Prosecution to disclose (0

him "all reports reflecting information provided by the [ICTR] emp loyee concerning the allegation

of Witness GEK that the employee attempted to convince her to recant her testimony against

Mr. Kamuhanda:·12 He submits that. in a recently held intervie w with the employee in question, the

latter stated that "he was interv iewed about [the allegations that he had tried to influence the witness

to recant her testimony against Kamu handa] on two or three occasions by Lorena Lynch, who had

been appointed [. .. ] to conduc t an investigation into those allegations" and had told (Ms. Lynch )

..that there was no truth to the allegation that he had tried to influence [the witness) to recant her

testimony in the Kamuh anda case and that these were complete fabrications: ,l) Mr. Kamuhanda

states that. in response to h is request related to the sought material, the Prosecution confirmed that

" the OTP has the [relevant] document s but has determined that they arc not cxcuplatcry and

therefore not disclosable". I . Mr. Kamuhanda therefore argues that disclosure should be ordered

given that he has shown that the Prosecution is in possess ion of specifically identified potentially

exculpatory material, which undenn ines the credibility of prosecution evidence.IS

4. The Prosecution responds that the Mot ion shou ld be dismissed and maintains its position

that it "has reviewed all the materia l in [its] possession, rega rding [Witness] GE K's allegations of

witness tampering, for potentially excpulpalory content. and bas determ ined that, beyond what has

already been disclosed to [Mr.] Kamuhanda by the ICTR Prosec utor. there is no additional

disclosable marerlat.' '" It furth er argues that the relevant material is not exculpatory given that the

ICTR Appeals Chamber has already held, during the appeals hearing in Mr. Kamuhanda' s case, that

evidence from the ICTR employees refuting Witness GEK' s testimony that they had attempted to

bribe hcr would not be helpful in assessing the witness' s credibllhy." The Prosecution also requests

.. St!t! Appeal Judge me nt, paras. 221. 22~227.

IZ Motilln, para. J O.
n Motion. para. 16, referring to Mution for Appointment o f AmkU-f Curl(le Prosecutor to Inves tigate Prosecution
Witness CiEK, 2 Au gust 2015 ("Mlltiun fur Appointm ent o f AmiclLl' Curiae J>lUsecut(II"~), Annex C, RJ>_513. 1 note that
Mr. Kamuhanda has incorporated in !he Mot ion a number of the An nexcs to his Motiun for Appointme nt of A m iCI/.f
Curiae Prosecut or . Mr. Kam uhanda and his cou nsel arc rcminded that each mot ion sho uld be filed com plete with all the
relevant support ing annexes and docum entation . On an exce ption al basis. I w ill co nsider the re leva nt an nexes but such a
p'mcticc will not be accep ted fur the purpo ses offu turc liIings.
~ Motion, para, 22.
" Motion. paras . 25· 26, 30.
I .. Response, para. J (in terna l references omincd j.
II Response. para.s. 4 -6 .

Case No.: Case No. MICl·· I3· JJ

,
25 Novem ber 20 15

~.



718

that. should the Single Jud ge: deem it necessary to review the material in que stion, an ex parte

hearing be held in camera.11

S. Mr. Kamuh anda rep lies that the ICTR Appeals Chamber's deci sion not to call the ICTR

employees to testify was not a determinat ion thai their ev idence wou ld not effect the credibility of

Witness GEK's testimony at Mr. Kamuha nda' s trial but was made for reasons of judicial economy

and for the purposes of the hearing on the Defence motion for admission of additional ev idence on

appeal.!" Mr. Kamuhanda argues that the Prosecution is under an obligation to disclose any mater ial

that may affect the credibility or the Prosecution' s evidence even after completion of the appeal and

that the information of the ICTR employee "clea rly affects the credibility of Witness GEK' s

evidence at Mr. Kamuhanda' s trial.,,20 lie also submits that newly discovered informatio n related to

a witness' s credibility may amount to a new fact for the purposes of review proceedings."

III. DISCUSSION

6. The Prosecution has a posit ive and continuous obligation under Rule 73(A) of the Rules to

"as soon as practicable, diselose to the Defence any material that in [its] actual knowledge (... ] may

suggest the innocence or miti gate the guilt of the accused or affect the credibil ity of Prosecution

evidence" .22 Rule 73(E) o f the Rules provides that the Prosecut ion' S positive obligation under

paragraph (A) continues notw ithstanding the completion of the tria l and any subsequent appeal.

Nonetheless, under Rule 76(A) of the Rules "reports, memoranda or other internal documents

prepared by a Party, its assistants, or representatives in connection with the invest igation,

preparation, or presentation of the case arc not subject to disclosure or not ificat ion" .' )

7. The determination as to which material is subject to disclosure under this provision is a fact

based enquiry made by the Prosecution." A chamber will not intervene in the exercise of the

Prosecution' s discretion unless it is shown that the Prosecution has abused it and, where there is no

11 Res ponse, para. 7.
1<0 R~y, paras. 7. 11.
10 Reply, para. 14. Se~ also Reply, para. 19.
! l Reply. para, 20. reje rrinf{ to Aloys ",obaJ:.lCe y The rros~t:lltor, Case No. M ICT· 14-n - R.. Decision on Ntabaku7c's
I'TO Sf! Motion for Assignmeru o( an Invcsl igatur and Counsel in Anticipation of his RcqUCSl (Of" Review, 19 Janu ary
2015.n.43.
!: See also Rule 6K(A) (If the le TR Rules.
!l Su atso Rule 70( A) of the ICTR Rules.
~. See AUf{ustil, ,'lig irabatwore v. The Pro.fecutor, Case No. MICT-12-29-A. Decision on AugU5lin Ngirabat warc' s
MOlion for Sanclions (or the Prosecution and for an Order for Disclosure, IS April 2014 (-Ngir ulJufM'we Decision" ),
para. 12: Justin M ugeci and Prosper Mllg irone: a Y. The Pro.fecu/tw, Case No. It.'TR-99·5Q-A, Dccisjon on Motions
for Relief (or Rule 68 v lcla uo ns. 24 Septembe r 20 12 (" ,Hllgen: i Appeal Decision" ), para. 7; Jean de /)je ll Kam uhanda
I'. rh~ Prosecmor, Case No. Ic r R·99·54A-R68, Dccislon on Monon for Disclosure, 4 March 20 10 ("X(lIIl11han(Ja

3
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evidence to the contrary, will assume that the Prosecuti on is acting in good fa ith.2s To es tablish that

the Prosecution is in breach of its disclosure obligations under Rule 73 o f the Rules, the Defence

must: (i) identify speci fica lly the mat erial sought; (ii) present a prima facie showing of its probable

exculpatory nature; and (i i i) prove that the material requested is in the custod y or under the control

of the Prosecution."

8. In the Motion. Mr. Kamuhanda has identified the material sought with sufficient precision

and has sufficien tly dem on strated that it is in the Prosecution' s custody."

9. As to the materia l' s probable excu lpatory nature, Mr. Kam uhanda rel ies on recent

statements by the re levant ICTR em ployee indica ting that he had stated to Ms. Lynch that Witness

GE K had fabricated her account related to him. In the event that this is the case. I co nsider that any

transcr ipts of interv iews conducted by Ms. Lynch with the relevant ICTR employee are pote ntia lly

exculpatory and should be di sclosed to Mr. Kamuhanda as this mate ria l may affect the credibil ity of

Prosecution ev idence . To th e extent that they form part of an internal report or document within the

meaning of Rule 76(A) of the Rules . then any relevant potentially exculpatory material should be

provided in some other fooo.2I The fact [hat the ICTR Appeals Chamber decided not to admi t th is

material in connection with its own assessment of Witness GEK"s credibility does not mean that it

shou ld not be disc losed in accordance wit h Rule 73 of the Rules. In this respect. the Prosecuti on' s

obligation to disclose exculpatory material, wh ich is essential to a fair tria l. needs to be interpreted

broadly," The assessment of whethe r materia l is subject to d isclosure does not turn on its probative

value.3o

10. note, however, that Mr. Kamuhanda ' s submiss ion that the Prosecution actua lly has

disc losable mater ia l in its possession remains spec ulative at this stage and is denied by the

Prosec ution. I further note that the parties have agreed that the re levant material should be

Appt."al Decision}. para . 14; Prosecutor v. Daria Kordic and Mario ( h !e: , Case No. 1T.95.1 412·A. Jud gment.
17 Decem ber 2004. para. 183.
:, & e Ngirabatwore Dec ision. para. 12; Mllgerei Appea l Decision, para. 7: Kam/lha nda Appeal Decision , para 14;
Ferdinand Nohima"o et 01. v. The Prosecutor, Case No. ICT R·99-52·A. Deci s ion on Appe llant Jean-Bosc o
8 arayagwil".a"s MOlians (or Leave to Prese nt Additional Evidence Pursuant 10 Rule I IS u( tne Ru'~ of Procedure and
E,·idcncc:. 8 December 2006. pnra. H .
:. ,Ve ,Vgirahorworl! Dec ision. pa ra . 13; Jus/in Mugt!n: i al/d Prosper '\/ugitafl/!;Q \'. The Pro-~cut()l'. Case No. ICTR·
99·50-A. Judgement. 4 february 201l. (- .\lugen:i WId .HugirUI"W!:a Appeal Judgemen t/, para. 39; Tht!u~ju BOKosOTa
~I al. v, 7M rrosecwoe. Case No. ICTR·98 ·41 · A. I>ce ision on Aloys Ntaba kw:c ' s MOIions (ot'" Disc los ure. 18 January
20 II, para . 7; Kamubanda AppcalDeclslon, para. 14.
11 Mot ion. para . 22; An nex I.
11M e Jean deDi~" Kamuhatkla v. The Prosecutor, C~ No. ItTR·99-54A·A, Dec ision on Jea n de Dieu Kam uhanda"s
Request Related to Prosecut ion Disclo sure and Specia f Investlgatlon. 7 April 2006. para. 7, fn . 20.
zq See /v'girabatware Deci sion. pa ra . 12; .\If/gerei Appeal Dec ision. pard. 7; Cotttae Kufimareiru v. The Prosecutor.
Case No.IL·TR-05· RlI-A. Jud gement. 20 OCtobe r 2010 ("Kaliman:ira Appeal Judgem ent ) . para . 18.
lO Kolimonzira APJ'C"dl Judgement . para . ZO.

4
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submitted to me in camera to assess whether it should be disclosed in the eve nt that the Prosecution

maintains its position that the material is not exculpatory." Accordingly, I hereby order the

Prosecution to provide me with all transcripts of interviews of the relevant ICTR employee as well

as all related reports and material in its possession in an ex parte hearing so that I can rule on the

question of disclosu re.

IV. DISPOSITION

II . For the foregoing reasons, I grant the Motion in part and order the Prosecution to submit all

relevant material as identified above in an ex parte hearing before me in the presence of a

representative of the Mechanism' s Registry on a date to be communicated in due course.

Done in English and French. the English version being authoritative.

Done this 25th day o f Novcmbcr 20 15,
At Arusha,
Tanzania

[Seal of the Mech ani sm]

JI MOlion. para . 27; Response, paras. 3. 7. Reply, fn. 4.

Case No.: Case No. MICT· 13· 33
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