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I. I NTRODU CTIO N

1. By decision of 13 August 2015, the Single J udge granted leave to the

ADAD-ICTR and the ADC-ICTY, to file amicus curiae briefs in the matter rai sed by
J ean De Dieu Kamuhanda in his "Motion for Decision on Contact with Persons

Bene fit ting from Protective Measures", dated 1 July 2015.1 In his decision , the

Single Judge directed ADAD-I CTR and ADC-ICTY to limit their submissions to
following three key issues:

a) Does the conclusion of Kamuhand a's trial and appeal constit ute a change in

circumstances which warrants a reconsideration of the modalities for access
for Kamu handa's Counsel to interview Prosecution witnesses;

b) If so, should access to interview a Prosecution witness apart from consent
from the witness, be at the discretion of Kamuhanda's Counsel, or should

access require a justific ation on re la tion to a particular witness to be
approved by a Judge; and

c) Should cons ultation of the wit ness as to the consent and the facilitation of the

interview, if any, be cond ucted by the Prosecution or by WISP.

2. On 28 August 2015, the ADAD-ICTR filed its amicus brief on the matter. The
ADC-I CTY filed it s brief on 11 September 2015. Both ADAD-ICTR and ADC-ICTY
submit in their briefs that the original proceedings have been te rminated by a "fina l
judgement" wh ich constitutes a change in circumstance warranti ng reconsideration
of the decision on protective measures in the Kamuhanda case.t The ADC cites the

ICC case of the Prosecutor v Germain Katanga and Mathieu Ngudjo lo Cliui , to

support its posi tion , while ADAD cites the Prosecutor v Karemera et al., in support.

3. The Prosecutor hereby ma kes his submiss ions re garding the am icus briefs .

IThe Prosecutor u. Jean De Dieu Kamulianda, Case No. MICT-13-33, Decision on ADAD·ICTR and
ADC-ICTY for Leave to Submit Amicus Curiae Observations and Decision on Applicati on for Leave
to Reply, 13 August 2015. .
' Proseentor u. Jean De Dieu Kamuhanda, Case No.ICTR-99-50-I, Decision on the Prosecutor's Motion
for Protective Mea sures for Witn esses, 7 July 2000 ("Decision on Protective Mea su res").
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II. SUBMISSIONS

A. The conclusion of Kamuhanda's appeal does not constitute a change in

circumstances warranting a reconsideration of the modalities for access
for Kamuhanda's Counse l to interview Prosecution witnesses.

4. According to the esta blis hed jurisprudence of the Tribunal , a Chamber has
the inherent discretionary power to reconsider its own decisions whe n (i) a new fact

has been discovered that was not known to the Chamber at the time it made its

origina l Decision; (ii) there has been a material cha nge in circumstances since it
made its original Decision; or (iii) there is reason to believe that its original Decision

was erroneo us or constituted an abuse of power on the part of the Chamber,
resulting in an injustice the reby warranting the exceptional remedy of
reconsideration.s

5. The Prosecutor submits that it is implicit in the jurisprudence of the
Tribunals that only the Chamber that issu ed the impugned decision has the

in herent power to reconsider that decision provided the cri teria is met. As such, the
Single Judge lacks jurisdiction to reconsider the protective measures orde r iss ued
by the Trial Chamber. It bears noting that the cases cited by the ADAD and the

ADC, in support of the ir briefs are all cases in which a Trial Chamber reconsidered

its own decision.

6. In addition, the Single Judge's recent hold ing that "decisions taken by an

ICTR Tr ial or Appeals Chamber while properly seized ofthe matter and prior to the
1 July 2012 transfer date retain their va lidity before the Mechanism" reinforces the
Prosecu tor's position that the Single J udge lacks jurisdiction to recons ider the

decision on protective measures in the Ka m uh anda case.:'

7. The Prosecutor notes tha t reconsideration of the decision of a Trial or
Appeals Chamber is different from the variation of protective measures in resp onse

to a specific and justified request mad e pursu ant to Rule 86. Th e variation of
protective measures has always bee n in respect of the ir app lication to a witness

"Ihe Prosecutor u. Ntageruro et al., Appeal Judgment. para.55; Nzobonimana u. the Prosecutor , Case
No. ICTR-98-44D-AR7bis, Decision on Callixte Nzabonimana's Interlocutory Appeal on th e Order
Rescinding the 4 March 2010 decision and on Motion for Leave to Appeal the President's Decision
Dated 5 May 2010, 20 September 20 10, para. 13.
'The Prosecutor u. Jean De DiCIt Kamuhanda, Case No., MICT· 13·33, Decision on Motion for
Appointment of Amicus Curiae Prosecutor to Investi gate Prosecution Witness GE K, 16 Sep tember
2015, para.IO.
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vis a vis an applicant and have never varied the underlying decision on protective

measures issued by a Trial Cha mbe r.

8. Moreover, even assuming, arguendo, that the close of Kam uhanda's case

amounts to a change in circumstances, it certainly cannot be said to be a material
cha nge that warrants reconside ration of the decision on protective measures. The

close of the Kamuhatula case is not a cha nge that affects the premise of the decision
on protective measures, such that an injustice would otherwise occur without

reconsideration.

9. P rotective measures are granted as an excep tion to the principle of public

hearings," where there exists a "real likelihood that the person may be in danger or

at risk".? The provisions draw upon the Chamber's unique understanding of the
particular threats posed to specific witnesses ." The purpose of protective measures

may continue to exist even after the close of a case, hence the provision that such
measures shall continue to have effect mutatis mntandis unless and until they are
rescinded , va r ied or aug mente d in accorda nce with the provisions in the Rules,"

Reconsideration of the existi ng protective measures regime in Kamuhanda would
undermine the purpose of the order.

10. Further still, the cases cited by both the ADAD and the ADC are inapposite

and clearly distinguishable from the current situation. In it s decision on
reconsideration in the Karemera case cited by the ADAD, the Chamber did not
simply conclude that the close of the Prosecut ion's case amo unted to a change of

circumstance warranting reconsideration, but rather ascertained the purpose
behind the measures granted in its decision of 10 December 2004, revi sed on 30

October 2006,9 and assessed whether or not that purpose continued to exist after

the close of the Prosecution case. to

' The Prosecutor u. Bago sora , Case No. ICTR·98 ·41-A, Order Rescinding Protective Measures, J.l
October 2010 , parn.9.
GSema nza v. the Prosecutor , Case No. ICTR.97.20 ·A. Decision on Motion for Protective Measures, 15
March 2004, p.3. .
'The Prosecutor u. Bagosora et 01. , Case No. ICTR-98-41-AR73 a nd Case No. ICTR·98- 41-AR73(B),
Decision on Interlocutory Appea ls of Decision on Witness Protection Orders, 6 October 2005 , pa ra .3.
• The Rules of Procedure a nd Evid ence, MICT Rule 86(F), ICTR Rule 75(F)
' The Prosecutor u Karemero et 0 1., Case No. ICTR-98-44-T, Order on Protective Measures for
Prosecution \Vitnesses , 10 December 2004 and Decision on Reconsid eration of Protective Measu res
for Prosecution Witnesses, 30 October 2006.
IOThe Prosecutor u. Karem era et al., Case No. ICTR-98-44-T, Decisio n on Reconsideration of
Protective Mea sures Orders, 15 October 2009, paras.5, 6, II
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11. In the Katanga case cited by the ADC, there were explicit prOVISIOns
stipula ting that contact between the party which called the wit ness and the witness

would be prohibited only until all evidence has been presented in the case. It
therefore stands to reason that the prohibition on contact was lifted following the
complet ion of the subs tantive he aring, in accordance with the decision. I I Moreover,

the applica t ion in Katanga was in relation to contact between a witness and the

calli ng party, afte r the witness had testified and before the end of the proceed ings;

it did not rela te to con tact by an adve rse party. The concern the re was the in tegrity
of the proceedings ra ther than matters of witness protection as is the case in the

extant application.U

B. Access to interview a Prosecution wi tness requires justification a n d

judicial approval.

12. The Prosecutor ack nowledges that according to the jurisprudence, witnesses

to a crime are the property of neither the Prosecutor nor the Defence. Both sides
ha ve an equal right to intervi ew them.!" However, the right to interview a witness
is not and should not be without its limitations. Hence the applicat ion of protective

measures during and beyond the trial and appeal phases of a case.

13. The Prosecutor sub mits that in orde r to preserve the integri ty of the

protective measures regime put in place by the Trial Chamber , the purpose of which
includes protecting witnesses and victims from harassment, coercion and

intimidation, judicial approval following justification should be required prior to
meeting wit h witnesses of the oppos ing pa rty after a case has closed . There should
be a legitima te purpose for access to protected witnesses post appeal. A judicial
body, not Kamuhanda' s Counsel, is best suited to make this determination. J udicial

oversight post appeal will se rve to ens ure that a request to interview a protected

witness is sufficiently justified.

14. To decide othe rwise would be to allow opposing counsel unfettered access to

witnesses afte r the conclusion of a case, including in circumstances where their
inquiry is not likely to advance their case materially. It is specifically to avoid this

liThe Prosecutor u. Germain: Katanga and Mathieu Ngudjolo Chili , Case No. ICC·01/04·0 1/07, 8
Feb ruary 2012 , paras. 6·9.
"The Proseclltor u. Germain Katango and Mathieu Ngudjolo Chili, Case No. ICC·0 l/0-1 .0 1/07, 8
February 2012.
13The Prosecutor u. Mile Mrksic, Case No. IT· 95·13fl .AR73, Decision on Defence In terlocutory Appeal
on Communication with potential witnesses of the Opposite Party , 30 July 2003.
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type of "fishing expedition" that the ICTR, ICTY and the MICT Rules make judicial

approval a requir ement to obtaining confidentia l materia l from another case.U

15. The Prosecuto r rei terates his position that judicia l oversight is particularly
important and necessary in concluded cases. P rotected victims and wit nesses have a
righ t to privacy and dese rve closure, which can only be guaranteed by judicial

supervision. An applicant's right to protected persons or the information they hold

is not ab solute and it is only through judicial regu lation that an appropriate balance
can be s truck.w To require an ything less than judicial authorisation for access to

protected witnesses post appeal would seriously erode the principle of finality in
criminal proceedings.

16. The ADAD argues that the Appeals Chamber recognises tha t the rights of
the accused are the primary consideration vis a vis the need to protect victim s and

witnesses. I(; However , presently, Kamuhanda has no proceedings before the

Tribunal and as such, is no longer an accused.'? He the refore , cannot claim the
sa me rights as an accused on trial.

<I

C. Consultation of t he witness as to t he consent a n d t he facili tation of t he
int ervi ew. if any. should b e con d ucted b y the Prose cution.

I4ICTR Rule 75(G), ICTY Rule 75(G), MICT Rule 86(G).
15 See Prosecutor u. Hal ilovi}, Case No.IT-01 -48-AR73, Decision on the Issu ance of Subpoenas, 21
June 200 ,1 , Declaration of Judge Sh ah abuddeen, pa raA . An analogy can also be drawn here between
variation of protective measures to permit access to confidential material, and the requested access
to a protected witness; in eithe r case the Cham ber or Judge has discretion to st rike a balan ce
between th e comp eting rights. For thi s proposition see Bagosoro u. Prosecut or, Case No. ICTR-98-41·
A, Decision on Augustin Ngiraba tware's Motion for Disclosure of Confidential Ma terial Relating to
Witness DBN, 8 June 2010, paras. 10-12 (citing Prosecutor u. Rukundo , Ca se No.ICTR-200l -70·A,
Decision on Georges A.N. Rutaganda Motion for Access to Confidential Material
of Witness CSH from Ruk undo Case, 18 February 2010, pa ra.l0; Riuoganda u. Prosecutor, Case No.
ICTR·96·3·R, Decision on Rutagan da's Appea l Concerning Access to Confiden tial Materials in th e
Karemera Case, 10 J uly 2009 , para. 10; Zigiranyirazo v. Prosecutor, Case No.ICTR·01-7 3-A,
Decision on Michel Bagaragaza's Motio n for Access to Confidential Material, 14 May 2009, para. 7.);
Bagosora u. Prosecutor, Case No. ICTR-98-41-A, Decision on Augustin Ngirabatware's Motion for
Disclosure of Confidential Material Relating to Witness DAR, 23 July 2010, paras. 10-11;
Kamuhanda u. Prosecutor, Case No.ICTR-99-54A-R, Decision on Idelphonse Nizeyimana's Motion for
Access to Transcripts and Exhibits (Confide ntial), 15 April 2011, para.3; Prosecutor u. Niyitegeka,
Case No.ICTR-96-14 -R, Decision on Reques t for Disclosure, 11 June 2007, para. 5; Prosecutor u.
Ny iramasuhuko el. at, Case No. ICTR·98·42.A, Decision on Jacques Mungwarere's Motion for Access
to Confidential Material , 17 May 20 12, para, 10 ("[D]isclos lIre of the Confidential Requested
Material to any third party . . . requires a variation or rescission of the protective measu res in
effect");Sillli': Appeal Judgem ent, para. 214; Naletili e Appeal Judgement, para. 79,
" The Prosecutor u Jean De Die" Kamuha nda, Case No.MICT-13-33, Amic us Brief of Association of
Defence Lawyers of t he ICTR (ADAD), 27 August 2015, para. 15,
17The Prosecutor v, Jean De Dieu Kamuhanda, Case No. ICTR-99-54A-A. 7 April 20 06, para. 5.
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17. As noted above , while the Single Judge can vary the protective mea sures in

relation to a witness following a justified app lication, which would require WISP to
obtain the consent of the witness pursuant to Rule 86(I) of the MICT Rules, the
Single Judge cannot change the underlying decision as against all protected

witnesses in th is or other cases. Moreover, since Kamuhanda's motion is not filed
pursuant to Rule 86 (I) the role of consulting with the witness for the purpose of

obtai ning conse nt rem ains wit h the Prosecutor as provided for in the decision on

protective measure s.J'' In addition, it is contemporary practice for a calling party to
maintain a role in obtain ing the consent of a witness both at the ICTR and ICC.wAs

obser ved by the Registrar in his submissions of 23 J uly 2015,20 the Pro secutor is
better placed than WISP to expla in to it s witnesses the reasons behind the proposed

contact and to answer any subseque nt questions.

18. It bears noting that the ICC case cited by the ADC in paragraph 12 of its

submission reinforces the position that it is the Prosecutor who shall seek the

conse nt of the witness in the event that the opposing pa rty wishes to inter view
them. The protocol on the handling of confidential inform ation during investiga tions
and contact between a party and wit nesses of the other parties, issued in the
Ntaganda case provides that "[tjhe party seeking to contact a witness of the other
party will provide the calling party with notice within a reasonable time

frame.... [a]fter being notified, the party calli ng the witness shall seek the consent of
the witness.. ."2 1 Only where the witness is par t of the ICCP, a spec ial witness

protection programme, which provides, as a measure of last resort, ext ra protective

" Prosecutor u. Jean De Dieu Kamuhanda, Case No.ICTR·99·50.I. Decision on the Prosecutor's
Motion for Pro tective Measures for Witnesses, 7 July 2000.
I9The Proseculor u. Ngirabotioare, Case No. ICTR·99·55·T, Decision on Prosecution 's Motio n for
Specia l Protective Measures for Prosecution Witnesses and Others, GMay 2009, p.7; The Prosecutor
u. Ngi robatumre, Case No. ICTR·99·55·T, Decision on Defence Urgent Motion for Witness Protec tion
Measures, 9 February 2010, p.9; The Prosecutor u. Nourain. and Jam us, Case No. ICC·02/05·03/09,
Decisio n on the Protocol on the Handling of Confide ntial Information a nd Contact Between a Pa rty
and Wit nesses of the Opposing Party, 18 February 2013, para.38 , and public Annex, para. 22;The
Prosecutor u. Ntaganda, ICC·OI/01·02/06, Decision on Adoption of a Protocol on the Handling of
Confidential Information During Investigations and Contact Between a Party or Participant and
Witnesses of th e Opposing Party or Participant, Pub lic Annex A, 12 December 2014, para. 35, P.8
,oThe Prosecutor u. Jean De Die« Ka muhnnda, Case No. MICT·13·33, Regis tra r's Rule 31(B)
Su bmission Following the Order for Subm issions of 8 July 2015, 23 July 2015, para.l1
" The Prosecu tor u. Ntaganda, ICC·0 l/0 4·02/0G, Decision on Adoption of a Protocol on th e Handling
of Confidentia l Informat ion During Invest igat ions and Contac t Between a Party or Participant and
Wit nesses of the Opposin g Par ty or Participant, Public Ann ex A, 12 Decemb er 2014, para. 35, P.8
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measure s over and above the normal procedural protective measures ordered by the

Chamber, is t he victims and witnesses unit of the ICC to facilit ate the meet in g.22

19. ADAD argues that the practice of the Prosecutor contacting a witness for the
purpose of obtaining consent has in the past resulted in the appea rance of bias and

witnesses actually being discouraged from giving their consent. The Prosecutor
submits that the re is a presumption of good faith on the par t of the Prosecutor whe n

carrying out his functio ns. Absent any empirical evidence to the cont rary this

submission is speculative and should be disregarded .

20. In addition, the Prosecutor proposes that once judicial authorisation has been
obtained, requiring the presence of the Registry or the Prosecutor at any app roved

meeting would protect the integri ty of any information gained in that meeting.

Dated at Arusha this 21st day of September 2015
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