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Prosecutor's Consolidated Response to the ADAD-I CTR and AD C-I CTY
Motions for leave to file Amicus Curiae Observation s

Introduction

I. ADAD-ICTR a nd ADC-JeTY (the Applicants) fired motions on 14 and 23 July
2015 resp ectively I seeking lea ve to submit Amicus Curiae observa tions in t his
matters, pursuant to Rul e 83 of the MICT Rules of Procedure and Evid ence (the
Rules).

2. Neit he r App lica nt a rticulate. in their respect ive motions, the specific point of
law on which interven t ion is sought, nor do they establish how they otherwise meet
the s tanda rd for being gra n ted leave to be heard as amici. In the result , t heir
applicatio ns for lea ve should be dismissed for want of meeting t he requisi te
s ta nda rd.

The Law Ap p licable

3. MICT Rul e 83 , w hich replicates t he provisions of Rules 74 of both t he rcra
a nd ICTY Rules of Procedure a nd Evidence, confers upon a J udge or Cha mber
discretion to invite or grant lea ve to a n applica nt to ap pear as amicus curiae a nd
make submissions '': ..if it considers it desirable for the proper determ ination of the
case,... on any issue specified by the Cham ber". In the cons truction of th is provision
the ICTY Appeals Cham ber has been guided by a nd made reference to the practice
direct ion on the submission of amicus curiae briefs, which requires that , in genera l,
"...amicu.s submissions sha ll be limited to questions oflaw,...". 3

4. For lea ve to be gra n ted , an Appli cant is req uired to properly ar ticula te the
questi on(s) of law it seeks to a ddress , and establish that t he proposed intervention
is both usefu l a nd desirable for the proper determination of the case.!

I Prosecutor v Kamuhunda MICT · 13·33. Motion for Leave to Appear as Amicus Curiae by the Association of
Defence Lawyers at the Internat ional Criminal Tribunal for Rwanda (ADAD) in Support of the Motion for Decision
on Contact with Persons Bene fluing from Protective Measures, 14 July 20 15. (ADAD Motion) and Association of
Defence Counsel (ADC·l CTY) request for leave to submit Aminu Cur iae observations, 23 July 20 15 (ADC.
Motion)
J Prosecutor v. Kamuhanda, MICT· 13·33, Motion for Decision on Contact with Persons Benefltting from
Protective Measures. 1 July 20 15 (the Kamuhanda Motion)
) Infonnation Concerning the Submission of Amicus Curiae Briefs, 11'11 22, March 1997, para 5 (b) (ITfl22)
4 Prosecutor \' r rlic et al. 11'-04-74.1', Decision on Request by the Government of Croatia for Leave to Appear as
Amicus Curiae. II Octobe r 2006 p. 4; In the Case "'gail1Jl Florence t tanmann. IT02·54· R71.S·A. Dec ision on
Application for Leave to File Am icus Curiae. 5 February 20 10, para. 5;
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The Prosecutor's S ubmissions

5. Th e Prosecu tor submits tha t he Applica n ts , individ ually and collect ively, do

not meet the above s ta nda rd for the following reasons>

a . Fa ilure to p roperly a r ticu late the poin u s) of la w for which in terven tion as
amici is so ugh t ;

b. Fai lure to establ ish how usefu l a nd desirable t he proposed in terve ntion is for
t he proper determination of th e case .

The Applicants do not indicate the qu estiou(s) of law to be addressed
by the Amici shou ld leave be granted

6, The Prosecutor submits t ha t nei ther Applicant sufficien tly articulates t he

question(s) of law which their proposed in tervention s seek to a ddre ss . The ADAD
application simply "endorses all legal arguments" in the underlyin g Kamuhanda
moti ons. while the ADC application supports the request tha t all potential
witnesses be cont ac te d by WISP a s a matter of policy.v What is a bunda ntly clea r

from t he applica tions is that, beyond issues germa ne to the Kamuhanda motion, the
ap plica nts seek a decision reforming all the lCTR a nd ICTY witness protect ion

orde rs curren tly in force to conform to a s ingle sta nda rd.

7. First, the Applicants provide no legal ba sis or establish the jurisdict ion of the
Single Judge to gran t the relief sought beyond the Kamuha nda case before him. As
rightly underscored by the MI CT Regis trar, va ria t ion of protective measures is done

on a ca se by case basis ' a nd, a s such, the re is no provision in the Statu te or Rules of
the Mechanism that confers jur isd iction on a Cha mbe r or Judge to "dicta te policy"
affecting a ll ICTRlICTY cases as requ ested by the Applica nts."

8. Indeed , in a n a nalogous sit uation where ADAD had applied for leave tu
submit an am iclls curiae brief, t he App eal s Cha mber denied the request noting t hat
it wa s only se ized of the case be fore it a nd not other cases he fore t he Trib un al." On

this ground alone the exta nt a pplica tions should be dismissed.

) ADAD Motion, para 9
~ ADC Motion, paras 1,3 and 7
1 Prosecutor v Kamuhanda MICT· 13·3) , Registrar's Rule 3 I(B ) Submiss ion Followi ng the Orde r for Submissions
ers July 20 15, filed 23 July 20 15, para 11
• ADC Motion. paras I and 7
9 Prosecutor v Bagosora et ai, ICT R-98-4 I-A Decision on the ADAD Motion fo r Leave to File Amicus Curiae
Submiss ions, 29 June 2010, p.2:
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9. Second, the Applica nt s seek to impermissi bly make submissions on a
conte ntious quest ion of fact concerning the practica l difficulties encou nte red by
defence counsel a s a result of existing protect ive measu res !", without a ny effort to
establish exceptiona l circumstances why leave should be gra nted to p roffer evide nce
from the ba r in the form of am ici submiss ions.

10. The jurisprudence of the Tribunal s genera lly limi ts am iclls part icipa tion to
clearly a rticula ted an d focussed questions of law. and not questions of fact.' !
Accord in g to the re leva nt practice direction, amici ca n neither ca ll wi tnesses nor be
cross-exa mined .t" In such circumstances it follows, therefore , that amici arc
precluded too from proffering ev ide nce from the bar throu gh their submissions ­
which cannot be tes ted throu gh cross -cxa mination.tt If indeed t he Applicants have
fact ua l information believed to be relevant to this case , bu t not availa ble to the
parties or the Cham be r , the appropria te ave nue would ha ve been to give that
inform at ion to Ka muhanda's defence counse l for considera t ion. In denyin g the
application in Prl ic t he Appeals Chamber fou nd tha t the points in t he request for
leave were factual and should ha ve bee n submitted by the pa r ties a nd not by the
applica nt. 1·1

11. In sum, Applicants not only fai l to articu late the qu estion(s) of law to be
addresse d or establi sh the lega l basis for the reques ted relief, but a lso
impermissibly attempt to use the oppor tunity to address questi ons of fact a nd
should be denied lea ve to submit amicus curiae br iefs .

The App li can ts do not demonstrate how useful or desirable the
proposed ant ic us in tervention is (m' th e proper determination of th e case.

12. The app licants ha ve fai led to dem onstrate how t he ir proposed intervention s
as amici are useful and desirab le, or how they will ot herwise assis t the Single J ud ge
in his determina tion of the issu es at bar. Beyond supporting Kamuhanda's motion
a nd sugges ting tha t they ca n provide usefu l in forma t ion to t he J udge based on thei r

10 ADAD Motion para 15
11 See fn 3 and 4 supra
12 1T/l 22 para 5(e)
D In exceptional circumstances , and without opposition, leave has been granted 10 amici to provide "useful
information" based on experience and unique standing to the Chamber in the context o f Rule I lbi.~ Referrals 10
Rwanda. See for example: Prosecutor v Uwinkindi. ICTR·200 1·75-1, Decision. 24 February 20 11 and Decision, 8
April 20 11 granting leave to IADL and KBA respectively. In contrast. see Pros ecutor \' K(Jy;.~hl:mu ICTR·200 1·67·
I. Decision, I July 2008, para 15 where ADAD was denied leave however for 110t add ing anything of value but
duplicating the role of defence counsel.
I ~ Prise supra p.4

3

530



529

un iqu e exper t ise I.'!> nu a ttempt is made to show a ny defi ciency or inability of
Kam uh anda's counse l - a member of both ADAD and ADC- to adequa tely address
th e legal and fact ual issues he rai ses in his motion .

13. First , by deliberately fai ling- to ide ntify th e qucs tion(s) of la w to he addressed
by the amici, should lea ve be g-ranted. t he Judge is in no position to determine how
useful or desirable the proposed intervention would be.

14. Second , the Applicants merely support the Ka muhanda motion In

circumstances that amount to a dupli cation of Kam uhand a Counse l's role, without
adding anythi ng of va lue fur a proper determinat ion of the issues. An analogou s
a pplica tion by ADAD for lea ve to appeal' as am icus curiae in the Kayishem a Llbis
Referral App lication was denied by the Tria l Cha mber for precisely th e same
reason .te Addition ally, a s noted above. th e appropriate aven ue for chnnneling a ny

useful factual inform ation to the J ud ge is t hrough the pa r ties. in t his case, through
Kamu handa's counsel. I.

15. Thi rd, t he three ICTY cases in which ADC was a llowed to partrcrpute a~

amicus ca n be distinguished from the case at bar a nd do not ot he rwise rect ify t he
failings of t he Appl icants herein.

16. In the Prosecutor v. Brdnanin, t he ADC was invited to ma ke submiss ions on
a question of subs tant ive law wh ich the Appeal s Chamb er conside red to be of
"cons idera ble sign ifica nce to t he Tribunal s jurisprudence'l.!" The issu e in the
present case is neither a question of law nor have th e Applica nt!" demonstrated th a t
it is of "considerable significa nce to t he Tribunal's jurisprudence" to warrant amici
intervention .

17, In the Prlic case, the Trial Cha mber proprio mot u solicited a n "enlighte ned
opinion" on three tech nica l issues from t he ADC Disciplina ry Council concer ning
the et hica l be hav ior and conduct of ADC members, U> assist it resolve a n issue in
trial. 19 while it is conce ded th at ADC was requested to provide a n advisory opinion
as an am icus, the factual scenario bears litt le a na logy wit h t he extant case: Neither
has the Judge solici ted the opinion of th e Applica nts on technica l issues, nor do the

I' ADAD Motion para 10 and 16; ADC Mot ion paras " and 7
I. Pr oSt!C/Jlor v Kayishema ICTR·2oo 1-67. 1, Decisio n. I July 2008, para 15
u Sec para 10 Supra
Mpruseculor v, RoJ fls la\' BrJjiJ/l i", Cuse ,\'u.1T· 99· ) 6·A., Decision on Assoc iation of Defence Counsel Requesr ro
Participate in Oral Argume nt, 7 November 2005
I¥ PrO.f l!Cll l or 1'. Prlic et al., Cas e No. IT-04· 74-T. Transcripts of 6 July 2009 .
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i uets) a t bar concern the et hical conduct of ou n cl Kam uh nd a Coun sel . or
indee d AD lAD.. 0 member .

1 . Finally, th un olicited . DC intervention a amicus curiae in th e case of
Hadziha ano ic conce rning the i ue of th e a110 .a tion of r ource to th e Defence
and it imp act on the fair trial right of the acc u ed \ a incon quential to the
underlying motion for recon ideration and doe not a. i t t h Applicant herein.v"
In th at ea . a defence motion had been di mi ed a in dmi ible on the ground .
inter alia, that it so ugh t to ch a11en e the complete le al aid ~Y te rn of the
'I'ribunal.s' It onlj bear compar i on " ith th e exta nt Application to the extent they
eek to reform the witne protection regime prevailing a t th I 'I'R and ICTY and
hould be imilarly de ni ed a inadmi ible.

onclu ion

1 . For the rea on et out above the Pro cutor reque t tha t the leave to
participat a am ici cu riae be denied .

ord count: 1, 22

DATED at Aru h a t hi 3r d d ay of ugu t, 2015
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~e-v<=> ~'--_--.
Richard Ka regye a

enior Lega l Officer
h iec kh Ba ngoura

L ga l Officer

: Pro ecutor ~'. Enver Hadzihusanovi and Amir Kubura. Case! '0. IT-OI-" ·PT. Dec i ion on Join t Defence Oral
Motion for Recon idera tion of "Deci ion on Urge", Iotion for Ex Pane Ora l Hearing on 110 at ion of R ources 10

the Defence nd Con equence therefo for the Rights of the ccu d to Fair Trial. 18 Ju ly 2003.
11 It dzihasanovi supra, De i ion on Urgent I 'fotion for Er: Parte Oral Hearing n lloc tion of Re ources to rh
Defence and Con equ n es thereof for the Rights of the Accu cd to Fair Tr ial. 17 June 2013
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