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J. The Trial Chamber of the Internat ional Residual Mechani sm for Crimina l T ribunals (r'Trial

Chamber" and "Mec hanism", respectively) is seised of Jean Uwinkindi' s request for the revocat ion

of the refer ral of his case to the Repub lic of Rwanda.' The Prosecut ion and the Republi c of Rwanda

filed theirrespective responses on 4 September 2015.2 Uwinkindi filed his reply on 14 October201S .l

I. BACKGROUND

2. Uwinkindi, a former pastor of the Kayenzl Pentecostal Church in Nyamata Sector, Kanzenze

Commune, Kigali-Rural Prefecture. was charged before the International Cr iminal Tribuna l for

Rwanda ("ICTR") with ge nocide and extermination as a crime aga inst humanity. related to alleged

attacks at his church, area roadblocks, Rwankeri Cellule, Kayenzi hill, the Cyugaro swa mps, and the

Kanzenze communal offices." Uwinkindi was arrested in Uganda on 30 June 2010 and transferred to

the ICTR on 2 July 20 10.s On 28 June 20 11. a referral chamber . designated under Rule I Ibis of the

ICTR Rules of Proced ure and Evide nce (" Referral Chamber" and "ICTR Rules" , respective ly),

ordered that Uwinkindi 's case be refe rred to the authorities of the Republ ic of Rwan da for trial before

the High Court of Rwanda ." On 16 December 2011. the ICTR Appeal s Chamber affirmed the order

of the Referral Chamber and dismissed Uw inkindi' s appea l.' Following the referral of his case to

Rwanda, Uwinkindi was transfe rred to the custody of the Rwandan aut horities on 19 April 20 12.8

3, On 13 May 2015, the President of the Mechanism conside red Uwinkindi's co mments as

reponed in the March 2015 Mon itor ing Report as a request for revocation of the order referring his

case to Rwanda and assi gned the matter to the Trial Cham ber." On 22 May 20 15, the Pre-Tri al Judge

, M~moire a l 'applIl dlf ta requite d 'Uwillkindi Jean en annularion ck tordonnance de renvoi, $ August 201$
(co nfidential) ("Brief in Suppo rt o f the Revoca tion Request") , paras. 33, 44, 47, p. 27 . & e also Deci sion on Request for
Revocati on of an Orde r Referri ng a Case to the Repu blic of Rwanda and Assigning a Tri al Chamber, 13 May 201$
("[)c(:ision of 13 May 2015'1, pp. 2, 3; Deci sion on Additiona l Request for Revocation of an Order Refc:rring a Case to
the Republ ic of Rwanda, $ June 201$ (" Decision of 5 June 20 1S"), p. 3.
Z Prosecution Brie f Responding to Uwinkindi 's Revoca tion Reque st. 4 September 201$ ("Prosec ution's Response);
Repub lic of Rwanda' s Res ponse to Jrom Uwinkindi's Req uest for Revocat ion of the ReferTPI Order, 4 Sept ember 20lS
(""OaR Responsc" ).
) Rtplique de10VI/e nse aux co ochaions If" rrpome du Procureur suivunt Decision dll 09 octobre 201J. 14 Oct ober 201$
("Reply") .
~ Jean U....inHndi ". The PrOSU Ulor, Case No. ICT R.QI-7$-ARl lb is, Dec ision on Uwinkind i's Appeal against the
Referral of his Case to Rwanda and Relate d Motions. 16 December 201 1 ("Appeal Decision of 16 Decem ber 20 11") ,
para. 2, See also The Prosecutor v. Jean Ull'ilfkindi , Case No. ICT R-200 1· 75-1, Amend ed Indictment, 16 December 20 II ,
paras. 4, 11 -39.
S Proseculor v. Jeun UWinAindi, Case No. ICT R-2001- 7S-Rll bis, Dec ision on Prose cutor's Request for Referral to the
Republic of Rwanda., Rule JIbis of Ike Rules of Procedure and Evidence, 28 June 20 I I (" Referral Deci sion"). para . 3,
' . Referra l Declslce , pp. S7-S9.
1 Appea l Ikcision of 16 December 20 11, para . 89 .
I ProuCUIOl' v. .han WinAilldi, Case No. MICT-12 -2$ , Reporto f the Co un Monitor for the U..... inkindi Case(May 20 12),
I september 20 12 (con fiden tial and ex-parle) (- Monitori ng Report for May 2012"), pare, 3.
• Decision of 13 May 20 1$, pp. 2, 3.See also Decis ion of 5 June 201$ , pp. 2, 3 ( in which the Pres ident o f the Mechanism
referred a pro se wriuen request for revocation to the Tria l Chamber).
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found that it would be in the interests of ju stice to only consider Uwinkindi' s request for the

revocation of his case after he had been assigned counsel and his counse l had been given an

opportunity to prepare a brief in support of the revocation request.'? Accordingly, the Pre-Trial Judge

set-forth the time-line for the briefing in this case and ordered Uwinkindi to file his brief in support

of his request for revocation no later than 30 days following the assignment of counsel by the

Registry.'! On 22 Ju ne 201S. the Registrar assigned Mr. Gatera Gashabana as Uwinkindi ' s lead

counsel.'!

4. On 22 July 20 IS. the Pre-Tr ial Judge extended the time for Uwinkindi to file his Brief in

Support of the Revocation Request and also extended the word limit for the brief to 9,000 words.'!

On 5 August 20 15, Uwinkindi filed his Brief in Support of the Revocat ion Request," followed by

the filing ofa Supplementa l Brief on 12 August 2015.1S Uwinkindi filed the annexes to his Brief in

Support of the Revocation Request on 9 September 2015,1 6and on 28 September and 9 October 2015,

he supplemented further his submissions in support of the revoca tion request." The Prosecution

sought leave to supplement its submissions on 12 October 2015.11

III Scheduling Order, 22 May 20 15 ("Sc hedul ing Ordc:rM), p. I .
II Scheduling Order, p. I.
u Decision, 22 June 20 1S. p. 2,
lJ Decision on Jean U~,'; nkindi ' 5 Requ est (or Extension of Tim e and for Extensi on of the Word Limit, 22 July 2015
('1>«ision 0( 22 Jul y 201SM), para. 8.
I. Brief in Support o f the Revocation Requ est, p. 27. Uwinkindi or iginally filed his brief con fiden tial ly . On I Oct ober
20l S, the Trial Chamber changed the clas sifica tion to public . Su Decision on Uwink indi's Motion for a Stay of
Proceed ings before the High Co urt of Rwanda, an Orallfcaring. and Other Related Matters, I October 20 I5 (MDecision
cf I October 201S"), paras. 8, 9, 2 7.
IS Memo/res eompUmenfalres a / 'oppui de / 0 require d 'Uwlnkindl Jean l!n anmda tion de t 'Ordonnance de renvot,
12 August 20l S (co nfiden tial) ("Uwinkindi 's First Supplemental Brie r') , The Prosecu tion o bjec ted to the filing of
Uwinkindi' s First Supplementa l Brief. Tr ial Cham ber, however, accepted the brie f as va lidly filed. See Decision of
1 October 20 I S, paras. I~ 1 4 , 27 .

16 Transmission lks ele~nls de pnuw Q I'oppui de nos dtverses ecriturrs, 9 September 20lS (MAnnexes to Brief in
Support of the Revocation Request") .
II Commun;ealion a la Chambre des ele~nu de prelll'!! el Information supplimenluires. eonfor~menl a /'an /cle 720
du Riglemenl tk proci dure de~/f\Y, 28 September 2015 (MUwinkind i's Second Supplemental Brie f"); Communication
ala Chamh" t l au Procurtllr de /'on'il "ndu par la IIOllie COUF en SQ#I awclief/C't pwhlique du 29 stplemhre 20" .
conformimenl a /'arlicle 720 du Ritglement de Proctdure de PI'l!UVI!, 9 Oc tober 20 1S ("Uwinkindi' s Th ird Supplementa l
Brie r ), The Tria l Chambe r notes that, in his supp lemental filings, Uwinkindi refers to dev elopments in his case before
the High COUMwhich occ urred a ller the brie fing was co mpleted and which are pert inent to the ma tter before the Tria l
Chamber (see, e.g.• Uwink indi's Second Supplcmenltll Brief, paras. 16- 19, 23 , 27, 28, 34; Uwink lndi 's Third
Supplementa l Brief, peres. 28, 29, 38) The Trial Chamber is therefore satisfied that good cause exists, pursuant to Rule
154(AXii) o f the Rules of Proced ure and Ev idence of the Mechanism ("Rules"), for recogn izing Uwinkindi's Second and
Th ird Supplementa l Briefs as validly filed .
.. Prosecution's Motion for Supplemental Filin g. 9 Octo ber 20 15 (" Prosec ut ion's Supple mental Brier), para. 13. The
Trial Chamber notes that in its fil ing. the Prosecu tion refers to de\'elopmen ts in the Uwi nkindi 's case befcee the Hig h
COUll which occ urred aft er the Prosec cuon filed its response to Uwin kindi 's request for revoca tion and whic h are
pc:rtinenllOthe matter before the T rial Cha mber (see Prosecu tion' s Suppleme ntal Brief, pa ras . 2, 8, 9, AMexes A, C, D).
The Trial Chamber is there fore sa tisfied that good cau se exists , pursuant to Rule I S4(A Xii) o f the Rules, for recogn izing
the Prosecuti on's Supplementa l Brie f as valid ly filed .

Case No.: MICT , 12-2S-R I4.1
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5. On 4 September 2015, the Prosecution and the Republic of Rwanda filed their respective

responses, requesting that the Trial Chamber deny Uwinkindi's revocation request.'? Uwinkindi filed

a replyon 18 September 20 15, and short ly thereafte r the Prosecution requested that the Trial Chamber

strike the reply as filed out-of-time, exceedi ng the word limit, misreportlng the word count, and

circumventing the rules gove rning the admission of expert witness testimony." On 9 October 20 IS,

the Trial Chamber ordered Uwinkindi to re-file his reply in comp liance with the app licable word

limit.21 Uwinkindi re-filed his reply on 14 October 2015.22

6. As part of his Brief in Support of the Revocation Request, Uwinkindi also sought a stay of

the proceeding before the High Court of Rwanda, pending the resolution of his revocation request ."

On II August 2015, the Pre-Trial Judge ordered the Prosecution and the Republic of Rwanda to file

expedited responses, if any, to Uwinkindi' s request for a stay of the proceedings before the High

Court of Rwanda made in the Brief in Support of the Revocation Request." In addition, on

24 August 20 15, Uwinkindi requested that the Trial Chamber allow the parties to present oral

arguments.P On I October 2015, the Trial Chamber dismissed Uwinkindi' s request for stay of the

proceedings before the High Court of Rwanda, pending the resolution of his revocation request, as

well as his request for ora l arguments." On 22 October 20 15, the Trial Chamber dismissed

Uwinkindi' s request for certification to appeal the Decision of I October 20 15.27

II. DISCUSSION

I. Jurisdiction and Applicable Law

7. Rule I Ibis ofthe ICTR Rules, allows a designated trial chamber to refer a case to a competent

national jurisdiction for trial if it is satisfied that the accused will receive a fair trial and that the death

penalty will not be imposed or carried out. Pursuant to Article 6(5) of the Statute of the Mechanism

lq Prosecution' s Response, para. 55; GoR Response, para. 7.
ac Prosecutor's Motion to Strike Uwinkindi' s Reply, 25 September 2015, paras, I, 16.
21 Decision on Prosecutor's Mot ion to Strike Uwinkindi's Reply Brief, 9 October 2015, p. 3.
22 Reply, RP, 2337.
lJ Brier in Support of the Revocation Request, paras. 171 ·177, p. 27. The Trial Chamber notes that, in a letter to the
President of the Mechanism dated 28 May 2015. Uwinkindi requested that the President order a stay of the proceedings
before the High Court or Rwanda . On 22 July 2015, the President of the Mechanism forwarded Uwinkindi' s leiter to the
Trial Chamber.
~. Order for Expedited Responses and Reply 10 Jean Uwlnklnct's Request fur Sta)"or Proceedings, I1 August 20 15, p. I.
21 R~qufle lendant a sotttcner IIn~ ordonnance im';/(Inl les parties a presenter Its argumellt,f oraux (Oral Hearing) devon;
ta Cnambre, 24 August 20 15, RP, 1043.
~.. Decision of I October 20 15, paras. 22-24, 26, 27.
27 Decision on Uwinkindi's Request for Certification to Appeal the Decision Denying his Request for Stay of Proceedings
and for Oral Hearing, 22 October 2015, p. 3,

Case No.: MICT· 12·25· R I4. 1
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("Statute"). the Mechanism has a duty to monitor cases referred to national courts by the ICTR.

Article 6(6) of the Statute provides:

Aller an order referring a case hasbeen issued bythe [...)ICTR[. ..)and beforethe accusedis found
gui lty or acquitted by a nationa l co urt. where it is clea r that lhe cond itions for re ferra l o rthe case are
no longer mn and it is in the interests of justice. the Trial Chamber may. at lhe request of !he
Prosecutor or proprio motu and upon having given 10 the Stale authorities concerned the opportunity
to be heard . revoke the order and make ill Corm al reque st for dcfcrral .~·

8. It follows from Article 6(6) of the Statute that the Trial Chamber may. at the request of the

Prosecution or proprio motu, revoke the referral of a case to a national jurlsdlctlon." In addit ion, the

Referral Chamber expressly granted Uwinkindi standing to bring forward perceived violations ofhis

rights by the Rwandan courts and to seek revocation."

9. In accordance with Article 6(6) of the Statute, an order for the referral of a case before a

national jurisdiction issued by the ICTR may be revoked "where it is clear that the conditions for

referral of the ease are no longer met and it is in the interests of justicc". In making this assessment,

the Trial Chamber is mindful that the Mechanism' s role is not to act as an independent level of

appellate review for the national proceedings, but rather to determine primarily whether the

conditions for a fair trial in the domestic jurisdiction no longer exist. Such a determina tion must

necessarily take due consideration of the possibility and availability o f remedies for any procedural

irregularities at the trial and appeal stage of the national proceedings.!' The Trial Chamber is also of

the view that a party should not wilfully obstruct national proceedings in a transferred case in an

effort to have the case revoked by the Mechanism. In accordance with the Referral Decision,

revocation pursuant to Article 6(6) of the Statute is a remedy of last resort."

:I See also Rule I lbis(F) of the ICTR Rules .
, In addition, Rule 14(C) of the Rules provides that the President of the Mechanism may, p" oprio 1110111 or at the request
of the Prosecution, assign a Trial C hamber ro decide, pursuant to Article 6(6 ) ofthe Statu te. whether to revoke the referra l
order and make a formal request for deferral.
)0 Referral Decision. p. 59. & e ulso Appeal Decision of 16 December 201 1, para . 79. The Appeals Chamber has a lso
expl icitly determi ned uiat a trial chamber has inherent ju risdict ion to consider a direct reque st for revocation from an
accused whose: case has been referred to a state for trial. to the extent that such a request concerns the: fairness of
proceedings. See ProseclltO#' ~'. Rado~'a" Stunlw~·it, Case No. MICT-I3-5I , Decis ion on Stanko~' ic ' s Appeal aga inst
[kdsion Denying Revocation of Referral and on the Prosecution' s Requc:sl. for Extension of Time to Respond, 21 May
2014 ("StanAoI'it Appeal Dec ision"), para . 8. The Appeals Chamber also determined tha t there is a right to appeal a trial
chamber's decision on revoca tion and set forth the appropriate procedure. Ser Sf(lnIcO~'it Appeal Dec ision, para. 9.
II See Prosecutor v. GujAo Jon lcOl'it, Case No. IT-96-23n · PT, Decision on Gojko Jankovic's Motion of 12 April 20 I0,
2 1 June 2010, para. 10.
II Referral Decision, para. 2 17. See also The Prosec utor v. BernorJ MunyagishClri. Case No. ICTR-200:5-89- R II bis,
Decision on the Prosec utor ' s Request for Referral of the Case to the Republ ic of Rwanda. 6 June 20 12. para. 216.

4
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2. Arre st and Pre-Trial Deten tion

10. Uwinkindi submits that: (i) upon his arrival in Rwanda, he was arrested in violation of the

domestic law;)) (ii) did not have the assistance of counsel when questioned by the judicial police and

the Rwandan Prosecution on 21 and 23 April2012;3.f (iii) the order for his detention was issued in

violation of Articles 9 and 14of the International Covenanton Civil and Political Rights{"ICCPR");3S

and(iv) he was in pre-trial detention sincehis arrest in July 2010, thusexceeding the maximumperiod

of one year pre-trial detention allowed under domestic law.l6

11. In response. the Pro secution submits that Rwanda observed all international and dome stic

legal requ irements in re lation to Uwinkindi' s arrest and that Uwinkindi was not required to prov ide

any statements in the absence of his counsel." The Prosecution further submi ts that Uw inkindi's pre ­

trial detention in Rwanda las ted less than six months and that the period of his detent ion at the (erR

should not be considered in the context of Uw inkindi's revocation request."

12. The Trial Cham ber note s that Uwinkindi was arrested by the Rwandan authorit ies on

19 April 20 12 and. accord ing to the po lice repo rt which was signed by Uwinki ndi, he was informed

of the charges agai nst him and of his rights in accordance with Rwa ndan law.39 Uwinkindi fails to

substantiate his submission that his arrest was in breach of domestic legal provisions or that the

subsequent order fo r his detention vio lated international human rights standards . S imilarly,

Uwinkindi fai ls to provide any materials in support of his claim that he was improperly questioned

by the judicial police and the Rwandan Prosecution on 21 and 23 April 2012 in the absence ofcounse l

and, if so, that the questioning caused him any prejudice resulting in an unfair tr ial:·o

13. In relation to the le ngth of Uwinkindi's pre-trial detent ion, the T ria l C hamber notes that

Uwinkindi was arrested in Uganda on 30 June 20 10 and transferred to the ICTR on 2 July 2010 .41

Following the referral of his case to Rwanda, Uwinkindi was transferred to the custody of the

Rwandan authorit ies on 19 April 20 12.42 Uwinkindi's req uest to be relea sed on bail was denied on

n Brief in Support of the Revocati on Request, para . 28.
) 4 Brief in Support of the Revocat ion Request, para . 29; Reply. para. 58.
I' Brief in Support o f the Revocat ion Request, para. 30; Reply, para . 59.
16 Brief in Support of the Revocation Request, para. 31; Reply, para . 60.
lJ Prosecuuoe's Response, paras. 44, 45.
) 1 Pn»eculioo's Response, paras. 46-49.
J<I~e Prosecution ' s Response, Annex 3.
4(1 The Prosecution provided the Trial C hamber with . record ofUwinkindj 's interview with the Rwandan Prosecutioo on
23 April 2012. which shows lhat Uwinkindi was informed of his right to have a legal counsel present.The interv iew was
subsequently suspe nded until cou nsel was ass igned. Sa Prosecution 's Response, Annex . 4.
U Referral Decision, para. 3.
~l Monitoring Report for May 2012. pa ra. 3.

,
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29 August 2012,43 and his subsequent appeal was dismissed by the High Court on

24 September 2012.44 On 28 September 2012, the Rwanda Prosecution submitted the case file to the

High Court." and the trial was originally scheduled to commence on 14 January 2013.46 However.

the start of the trial was repeatedly postponed following requests from Uwinkindi to have more time

for trial preparation." The trial commenced on 14 May 20 14.48

14. The Trial Chamber recalls that the length of pre-trial detention is necessarily linked to the

right to be tried without undue delay which. in turn, is an inseparable and constituent element of the

right to a fair trial." A review of Uwinkindi 's submissions does not reveal that he has challenged the

length of his pre-trial detent ion before the High Court. Uwinkindi has also not shown that any possible

violation, if established, coul d not be addressed or appropriately remedied by the High Court or in

any subsequent appellate proceedings. Acco rdingly, the Tria l Chamber is not satisfied that the

conditions for referral of the case are no longer met in view of the length of Uwinkindi 's pre-trial

detention and that it is in the interests of justice to revoke the order of referral of Uwinkindi's case.

OJ Prosecutor 1'. Jean Uwinlcindi, Case No. MIC r-12 -25, Repo rt o f thc Court Monitor for the Uwinkin di Case (August
20 12),1 2 October 20 12, para. II .
u Prosecutor 1'. Jean Uwillk/ndi, Case No. MICT- 12-25, Report of thc Cou rt Monitor for the Uwin klndl Case (Se ptem ber
20 12),12 October 2012, para . 10.
u Prosecu tor 1'. Jean Uwin kindi; Cas e No. MICT-12-25, Report of the Cou rt Monitor for the Uwink indi Case (October­
Novem ber 20 12), 6 Dece mber 20 12, para. 3.
'6 Prosecutor v. Jean Uwinkindi, Case No. M ICT- 12-25, Repo rt of the Court Mon itor for the Uwinkindi Case
(20 December 20 12 to 3 I Janua ry 20 13), 4 February 201 3 ("Monitoring Report for Dece mbe r 20 12 and January 20 13" ),
para . 2.
• 7 Monitoring Report for Decembe r 20 12 and January 2013, paras. 6, 10; Prosecutor v. Jean Uwinkindi, Case No. MICT­
12-25, Report of the Court Monitor for the Uwinkindi Case ( I to 31 March 20 13), 12 April 20 13 ("Monitoring Report
lor March 20 13") , paras. 6-7 ; Prosecutor I'. Jean Uwinkindi , Case No. MICT- 12-2 5, Re port o f the Co urt Moni tors for the
Uwinkindi Case ( I May to )O Jun e 20 13), 2 July 2013 ("Monitoring Report for May and June 2013"), para. 8; Prosecutor
1'. Jean Uwinkilldi, Case No. M ICT- 12-25, Monitoring Repon for the Uwinkindi Cas e (Ju ly - A ugust 20 13), 12 September
2013 ("MonilOring Report for July and Augu st 2013"), paras. 3, 18, 53; Prosecutor v. Je an Uwinkindi, Case No. MICT­
12· 25, Monitori ng Report for the Uwinkindi Case (September 2013), 3 1 October 2013 ("Mon itoring Report for
Septembe r 2013 "), para. 17; Prosecutor v. Jean Uwinkindi, Cesc No. MIC r·1 2-25, Monitoring Repo rt for the Uw inkind i
Case (October and Nov ember 2013), 20 December 20 13 ("Moniloring Report for October and Nove mber 2013 "), para.
41; Prosecutor 1'. Jean Uwinlcind i, Case No. MICT- 12-25, Mon itoring Report for the Uwinkindi Case (January and
February 20 14), I I Marc h 20 14 (" Monitoring Report for Janua ry and February 20 14"), para . 60; Prosecutor v, Jean
Uwtnkinai, Case No. MICT- 12-25 , Monitoring Report for the Uwinkindi Case ( March 20 14), 27 March 2014 , para. 4 .
n Prosecutor I'. Jeun UlI"inkindi, Case No. MICT-12-25 , Moni toring Report for May 20 14, of July 20 14 ("Mo nitorin[!
Report for May 2014"), para . 4.
• Q Prosecutor 1'. Nikolu Sail/ol'ie et tl f.. Cas e No. IT-0 5-87-A, Judgement, 23 January 20 14 ("Suinovic et 01. Appeal
Judgement" ), para. 100 . Before the ad hoc Tr ibunals, II numher o f co nsiderat ions are re levant to this assessmen t,
including : (i) the length o f the dela y; (ii) the complexity of the proceedings (the number o f counts, the num ber of accused,
the number o f witnesses, the qua ntity of evidence, the co mplex ity of the facts and of the law); (i ii) the conduct o f the
parties; (iv) the con duc t o f the authorities involved; and (v ) the prejudice to the accu sed, if any. See Ju stin Mllge ,,:i and
Prosper Mugirane: a v. The Prosecutor , Case No. ICTR·99-50-A, Judgement, 4 Februa ry 20 13, para. 30; Jean-Baptiste
Gasete 1'. The Prosecutor, Case No. ICT R-00-6 1-A, Judgement, 9 October 20 12, para . 18; Tharcisse Renzaho v. The
Prosecutor, Case No. ICTR-97-3 1-A, Judgement, 1 Apr il 20 I I , para. 238; Ferdinand Nahimana et a/. 1'. The Prosecutor,
Case No. ICT R-99·52-A, Judgement, 28 November 2007 (" f','uhimana et al. Appeal Judgemen t" ), para . 1074.

6
Case No.: MICT· 12-25 ,R I4. 1 22 Oct ober 2015



2392
Moreover. the Trial Chamber observes that the revocation ofUwinkindi's referral and any subsequent

trial before the Mechanism would only serve to prolong Uwinkindi's pre-trial detention"

3. Non bi.f in idem

15. Uwinkindi argues that the High Court violated the principle of non bis in idem by allowing

his prosecution for the charge of complicity in genocide, although the ICTR refused to confinn the

charge in the original indictment.U In response, the Prosecution submits that there is no violation of

theprinciple of non his in idem as Uwinkindi has not been finally convicted or acquitted by the ICTR

for complicity in genocide.'2

16. The Trial Chamber notes thai on 24 August 2001, the Prosecution filed the initial indictment

against Uwinkindi, charging him, inter alia, with genocide and, in the alternative, with complicity in

genocide.' } On 31 August 2001, ICTR Trial Chamber JIJ confirmed the indictment, in part. and in

relation to the count ofcomplicity in genocide, directed the Prosecution to amend the indictment by

clearly indicating the facts that could support Uwinkindi' s involvement in the crime and the mode of

liability.'"

17. The Trial Chamber recalls that the non his in idem principle aims to protect a person who has

been finally convicted or acquitted from being tried for the same offence again." To the extent that

Uwinkindi was not convicted for the crime of complicity in genocide by the ICTR. the principle of

non his in idem does not apply. Accordingly, his submission in this regard is dismissed.

4. Right to Counsel of Own Choosing

18. Following his transfer to Rwanda, Uwinkindi informed the Rwanda Bar Association that he

was unable to fund his cerence." On 26 April 2012. Mr.Gatera Gashabana was assigned to represent

UwinkindLS1 Mr. Gashahana was Uwinklndi's preferred choice as counsel." Subsequently, Mr. Jean

)II See Referral Decision, para. 2 17.
)I Brief in Support of the Revocation Request. paras. ) 4.39; Reply, para. 60.
I: Prosecution' s Response. para . 54.
II The Prosecutor y , Jean-Bosco Uwlnklntli. Case No. ICTR· 200 1-75· 1. Confl rmauon of Indictment, 3 1 August 200 I
("Confirmation of Indictme nt") . paras. I, 7.
,.. Confirmation of Indictment, paras. 7, 9 .
USa &rffQrd Munyaglsharl y , The Proucutor, Case No. ICTR-05· 89-AR llbis, Decision on Bernard Munyag.ishari 's
Third and Fourth Mot ions for Admiss ion of Addi tional Evidence and on the Appeals against the Decision on Referral
under Rule II bls. 3 May 2013. para. 65 (c iting references). Su also Sta tute. Article 7; ICTR Stat ute, Article 9; ICTY
Staune, Article 10.
M First Report of Interim Monitoring Mechanism - Uwinkindi, 30 April 2012 (con fidential and ~x parte) ("Monitoring
Report for April 2012"). para . 3; Prosecutor Y. Jean Uwln1l.lndi. Case No. MICT· 12·25. Sccond Mon itoring Report for
December 20 14, 2 February 2015 ("Second Monitoring Report for December 20 14"), para . 55.
" Monitoring Report for Apr il 20 12, para . 3.
II Monitoring Report for April 2012. para . 3: Seco nd Monitoring Report for December 20 14. pam. 5:5.
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Baptiste Niyibizi was assigned co-counsel for Uwinkindi.$9 On 18 November 2013, Mr. Gashabana

informed the HighCourt that he had receiveda letter from the Ministry of Justice notifying him of a

change in the payment scheme for the case and of the termination of his contract.60 Subsequently.

Mr. Gashabana signed a new contract with the Ministry of Justice with retroactive effect as of I

November 2013.6\ In May 2014. Mr. Gashabanainformed the Monitor that he had asked the Rwanda

Bar Association to explore the possibility of drafting a new contract which would establish monthly

payments.62 Subsequently, a new payment proposal was considered and adopted." In December

2014, the Ministry of Justice informed the Monitor that. as of January 2014, a new legal aid policy

and a new model agreement between the Ministry of Justice and counsel who represent accused in

transferred cases were in place. The new model agreement, which was prepared in consultation with

the Rwanda Bar Association, provided for a lump sum of 15 million Rwandan Francs for the entire

duration of the trial and any appeal in transferred cases." In addition, Article 6 of the model

agreement provided for a unilateral cancellation in the event that "Counsel make any statements

aimed at discrediting the Government or the Ministry in the course of their work. either to the press

or during the trial."6S

19. Uwinkindi's Defence didnot accept the newly proposed agreementand the Ministryof Justice

terminated their contract with a notice period of three months, during which time Counsel were

required to continue assisting Uwinkindj,66 On 30 December 2014, Counsel informed the High Court

of the termination of their contract and stated that they could not continue to represent Uwinkindi for

another three months if they were to be replaced." The High Court adjourned the hearing, requesting

Counsel to continue negotiating their contractual situation with the Ministry ofJustice and to indicate

at the next court hearing if they would continue to represent Uwinkindj,61 On 14 January 2015,

Uwinkindi requested a stay of proceedings until outstanding issues, including the uncertainty

concerning his legal representation, were resolved.s? Noting that the agreement between Counsel and

~ Pro.suulor v. J~o" (ht 'i"IlI" Ji, case No. MICT-12-25, Report of thc Court Monitor for the Uwinkindi Case July 2012,
5 November 2012, para. 4.
.0 Monitoring Report for Octobe r and November 201], para. 2S.
•, Monitoring Report for January and February 2014. para . 27•
•~ Monitoring Report for May 20 14, para. 66.
• J Monitoring Report for May 2014 . para. 66.
... Second Monitoring Report fOf December 2014, para . IS; Prose~u'fJr \0. .lean {lw inlJndi , Cue: No. MICT-12-2S,
Monitoring Report for January 2015,] March 2015 (MMonitoring Rep:m for January 2015;, para. ]). Su a/so Annexes
to Briefin Support of the Revoca tion Request, RP. 1379--137] . The previous conU'aCt in the Uwinkindi use provided for
monthly payments of 1 million Rwan dan Francs.&~ Second Monitoring Report ror December 2014, para. 34.
•, Monitoring Report for January 2015, n. IS.
.. Monitoring Report for Janulll')' 2015, para. ]6. & e also Prosecution' s Response. Annexes 8, 9; Annexes to Brief in
Support of the Revocation Reques t, RP. 1460- 1459, 1] 69-1] 6) .
• 7 Second Monitoring Report for December 2014. paras. 50, 54.
... Second Monitoring Report fer December 2014. para. '6.
'" Monitoring Report for January 2015. para. 6.
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the Ministry of Justice was under negotiation, on 15 January 20 15 the High Court ruled that

Uwinkindi cou ld e ither accept the assistance of Counsel and co ntinue the trial or request the

appointment of a new counsel." Uwinkindi responded that he would like to retain his Counsel and

the High Court continued the proceedings. dismissing Uwinkindi's request for stay." However.

following a brief adjournment, Counsel did not return to the court room, thus leaving Uwinkindi

unrepresented .P Having found that Cou nse l's decision to withdraw from the proceedings was made

with the intention to delay the trial, the High Co urt imposed a fine on each Counse l in the amount of

500,000 Rwandan Francs." On 2 1 January 20 15, Counse l agai n failed to appea r befo re the Court

which led the High Court to conclude that Uwinkindi no longer had legal represematlon."

Accordingly, the High Court instructed that a new counse l be appo inted, and, on 29 January 20 15,

Mr.lsacaar Hishamunda and Mr. Joseph Ngabonziza were appoi nted by the Rwanda Bar Association

to represent Uwinkindi.P

20. Uwinkindi objected to the appoi ntment of the new counsel, cla iming that he should have been

provided with a list of cou nsels so that he could be represented by a counse l of his own choosing."

On 6 February 2015 , the High Court found that, as an indigent acc used, Uwinkindi was not entitled

to counsel of his own choos ing, confirmed the appointment of the new cou nse l, and ordered the

continuation of the proceed ings." On 3 March 2015, Uwink indi agai n objec ted to being represented

by the newly appointed counsel." In response to Uwinkindi's object ion, the High Court considered

that, if an accused doe s not want to have lega l representation, it is his right not to be represented."

Having recognized that Uw inkindi was not assisted by counsel , throughout the month of March 20 15,

the High Court heard 14 Prosecuti on witnes ses and nine Defence witnesses, none of whom were

examined by Uwinkindi or by his newly appointed counsel who were present in the counroom."

Uwinkindi also objected to his case tile be ing handed ove r to his new counsel ." On 24 April 2015,

70 Monitoring Report for January 20 1S, pa ra. 16.
71 Monitoring Report for Jan uary 20 15, pa ras. 17, 19.
n Monitoring Report for Ja nuary 20 1S, para. 26; Prosecution' s Response, Annex IS, paras. S, 6.
7J Monitoring Report for January 2015 . para. 28: Prosecution' s Response. Annex IS, para . 6 .
U Monitoring Report for January 2015. para . 50: Prosecution' s Response, Anne x IS, paras. 7, I S.
H Monitoring Report for Janua ry 201 S. para. SO: Prosecution's Response, Annex IS, para . 16; Prosecutor v, Jean
Uwtnktndt, Case No. MICT- 12-2S , Monitor ing Report for February 20 1S, 24 Ma rch 20 15 ("Mo nitoring Report for
February 20 15") , para . 3, n. 2. See also Prosec ution' s Response, Annexes 12. 17.
1~ Monitoring Report for Febru ary 20 1S. paras. 9- 12, 22, 23.
n Monitor ing Report for February 20 lS, para . 43: See also Prosec ution' s Respo nse . Annex la, paras . 10- 15.
1S Prosecutor v, Jean UlI'inkindi. Case No. MICT- 12-2S, Monitoring Report for March 20 1S, 12 May 20 IS ("M onitoring
Report for March 20 15"). paras. 16, 17.
79 Monitoring Report for March 20lS, para . 28.
so Monitoring Report for Marc h 20 lS , paras . 7, 29. 38, 39, 46, 66-6 8, 100, 101 , 104 . 127,1 32, 139, 140, 142.
II Prosecutor v. Jean L\ I'inkindi, Case No. MICT- 12-2S, Monitoring Report for Apri l20lS, 24 June 20l S ("Monitoring
Report for April 20 IS..I, para. 40; Prosecutor v. Jean Uwin kindi; Case No. MICT-12-2S, Joint Monitor ing Report for
May and June 201 S, 12 August 20 IS (" Monitori ng Report for May and June 201 S" ), para. 7 1. See also Uwi nkindi ts First
Supplemental Brief, RP. 1027-1024.
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the Supreme Court dismissed Uwi nkindi 's appeal and confirmed the appointment of the new counsel

as lawfu l.12 On 9 June 20 IS, the High Court confirmed that the new co unse l should continue to

represe nt Uwinkindi, decided that the witnesses should be re-heard. and adjo urned the tr ial until

10September 2015 in order to allow newly appointed counse l to prepare for the tria l,n

21. On 23 September 20 15. the new ly appoi nted cou nse l informed the High Court that they have

no communication with Uwinkind i and therefore are unable to make submissions on his behalf or to

proceed with examining witne sses.'" Consequently, the High Court allowed Uwinkindi to choose a

new counsel from a list of68 counsels." On 24 September 2015, Uwinkindi informed the HighCourt

of his object ions to the manner in which coun sel on the list were selec ted and to the ir competence,

and declined to choose a ccunset." On 29 September 2015, the High Court issued a deci sion

indicat ing that Counsel Hishamu nda and Ngabonziza had rece ived the case file and familia rized

themselves with it, ru ling that coun sel should continue to represent Uwlnkind i, and ordering that the

proceedings resume on 15 Oc tober 20 15.&7

22. Uwinkind i allege s th at his right to be represented by coun sel ofhis ow n choosing was violated

when Cou nsel Gashabana wa s dlsmissed' " and a new counse l, who did not have the required years

of experience, was imposed on him .19 Uwinkindi submits that despite his appeal aga inst the dec ision

assigning the new counsel, the proceedings cont inued and he had no legal representation during the

hearings before the High Court in Marc h 2015.90 Uwinkind i further argues that, subsequently , he was

forced to choose a counsel from a list of cou nsels compiled by the Mini stry of Just ice in violation of

the principle of separation or powers." In addition, Uwinkind i argues that the High Court's decision

.~ Moniloring Report for April 20 U. para . 63. Stt otso Prosecution' s Response, Annex II, paras . 47-64, 67. On
9 March 20U, me Supreme Com refused to hear me case until Counsel Gashabana and Niyibizi, who represen ted
Uwinkindi p'o botlO before uie Supreme Court. twd paid the fine imposed b) !he High Coo n on 15 January 2015. Set
Monitoring Report for March 20U. paras . 90, 92. 95, 98; Monitor ing Report for April 20U, paras. 12. 13. 18;
Prosecution's Response:, Annexl I, para. 8.
U Monitoring Report for May and June 20 U , para. 70; Prosecution ' s Response, Annex 14, para. 15.
.. Prosecution's Supplemental Brief, Annex A, pp. 2, 5, 6.
II Prosecution's Supplementa l Brief, Annex A, pp. 8, 9.
.. Prosecution ' s Supplemental Brief, Anne x C, paras. 1-18.
Jl Uwinkindi' s Third Supplemen tal Brief, RP. 1979-1977; Prosecut ion' S Supplemental Brief, Anne x 0 ("High Court
Decision of 29 September 201'") . BOlh Uwinkindi and the Prosec ution submlue d the High Coun ', decision of
29 September 201' in Klnyarwnnda . The Tr ial Chamber reviewed the lI igh Court's decision with the assistance ofa
Kinyarwanda interpreter provided by the Conference and Language Services Section.
U Brief in Support or the Revocation Request, paras. 4' , 67, 74, 149- 151, IS' ; Reply. paras. 5-10, 11-21.
U Briefin Suppon of the Revoca t ion Request, paras. 72, 74,1'1. 15',161 , 162; Uwinkindi' s First Supplemental Brief,
paras. 8. 9, 25. 26. 29: Reply, purUJ. 22-28, ]6, ] 7, '4, 63.
911 Briefin Support of the Revocation Request, paras . 72. 73: Reply, paras . ' 5, 56.
91 Uwinkindi's Second Supplementa l Drief, paras . 45-". Su also Reply, paras. 31-36, 39-43.
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of 29 Septembe r 2015 orde ring the continuation of the proceed ings compounded the violat ion of his

right to be assisted by coun sel of his own choosing and to have effect ive lega l represenratlcn ."

23. In response. the Prosecution submits that, under Article 14of the ICCPR, an indigent accu sed

does not have the right to havea speci fic counsel assigned or to select froma list ofseveral counsels."

II further argues that at the court hearings in March 20 15. Uwinkindi refused to acce pt the services

of his newly assigned cou nsels who were qualified and avai lable. thus waiving his right to lega l

representation." In addition. the Prosecut ion submits that Uwinkindi's most recent refusal to select a

counsel from a list of 68 co unse ls is unjustified and aims to obstruct the trial proceedings."

24. The Trial Chamber recall s that, pursuant to Article 14(3Xd) of the ICCPR, an accused is

entitled to defend himself in person or through legal assistance of his own choos ing, and, if indigent,

to have free legal ass istance assigned to him when the interests of justice so require. However, the

right of an accused to be represented by counsel of his own choosing is not absolute. Article 14(3)(d)

of the ICCPR does not entitle an accused 10 choose counsel provided to him free of cha rge.%

Similarly, the Appeal s Chambers of the ICTR and the International Crimina l Tribuna l for the former

Yugoslavia when interpreting identical guarantees in the Statute s of the ad hoc Tribunals have

consistently recognized that indiv iduals lacking the means to remunerate counse l do not have an

absolute right to a counse l of their own choosi ng." When deciding on the assignment of counsel.

92 Uwinkindi's Third Supplemental Brief, paras. 28·31, 31-42. Uwinkindi further argues that the High Court's decision
of 29 September 2015 is ultra vires . See Uwinkindi"s Third Supplemen tal Brief, paras . 32·36.
9 ) Prosecution' s Response, para s. 18·23 .
ouProsecution ' s Response, paras . 24.2 9.
9S Prosecution ' s Supp lementa l Brief, para. I I.
96 Tatyana Rastoegueva 1'. Poland Communication No. 151112006, 28 April 20 1I ("Ras lorgueva v. Polund' ), para. 6.6;
Barno Saidava 1'. Tajtktstan, Communication No. 9641200 1, 20 August 2004 (~SaJdol'a 1'. Taj ikistan"), para. 6.8; Tnl'or
Bennetl Y. Jamaica: Communica t ion No. 59011994 . JO May 1999 ("& nnell v. Jamaica" ), para . 6.6; lNnnl~ Choplin v.
Jamaica, Communication No. 59611994, 2 November 1995 ("Chaplin v. Jamaica") . para . 8,3; A/~rt &rry v. Jamaica.
Communication No. 33011988, 26 April 1994 (" /kIT)' v. JamuiC"Q~), para. 11.6: Pawl K~IJ)' v. Jamaica. Communication
No. 25311981. 10 Apri l 1991 ("K~II)' }'. Jamaka"). para. S, IO; Ca tton R~iJ Y. Jomaica. Communication No. 25011981,
21 August 1990 ("R~id Y. Jamaica~). para . I 1.4. S<!~ also Art icle 6(3)(c) of lhe European Con vention for lhe Protection
of Human Rights and Fundamental Freedoms. In Lo~rblom Y. Sw~den. the European Court of Human Righls (~ECtHRi

held that. while Art icle 6(3) of thc Europea n Conven tion on Human Rights entitles an accused to be defended by counsel
-o r his own choosing" and notwithstanding the importance ofa relationship of confidence between lawyer and cl ient. th is
right cannot be constdercd to be absolute and is necessarily subjcct to eenain limitations where free legal aid is concerned:
- lwJhen appoint ing defence counsel the courts must certa inly have regard to the accused's wishes but these can be
overridden when there are relevant and sufficient grounds for holding that th is is necessary in the interests of justice ."
(wgerblom v. Sweden, no. 26891195. 14 April 2003, para . 54; See also Croissant v. Germany, Series A no. 231· 13, 25
September 1992, para. 29).
" U on/das Nshogo:a v. The Prosecutor, Case No. ICTR·07-91·A , Judgement. IS March 2010 ("Nshogo:a Appeal
Judgement"), para. 35; TJut Prosecutor 1'. Jean· Paul ,4 1;u~s/l, Case: No. ICTR·94-4·A, Judgement. I June 2001 ("A .ta)'l!.JU
Appeal Judgementi, para . 6 1;.kun Kumbuooa v. Thr Prosecmor, Case NO.ICTR·91· 23·A, Judgement, 19 October 2000
(- Kambanda Appeal Judgement" ), para. 33; See also Prosecutor v. Yidoj~ Blugofr vic and Dragun JoJ.ic, Case: No. IT.
02-60-A, Judgement. 9 May 2007 (" Blagofr .·it and JaJ.iC Appeal Judgementi. para. 17.
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some weight is accorded to the acc used' s preference. but such preference may be overridden if it is

in the interests of juslice to do 50.9&

25. The Trial Chamber notes that, upon his transfer to Rwanda, Uwinkind i was assigned counsel

of his own choosing under Rwanda's legal aid progrem."? Following the change in the sca le of

remuneration ofcounsel representing accused in transferred cases, the Ministry of Justice extended a

new offer to Uwinkindi' s Counsel which the latter declined.P" In light of the failure of Uwinkindi's

Counsel to appear at two consecutive hearings, the High Court appo inted new counsel to represent

Uwinkindi over Uwinkindi's objections.' ?' Bearing in mind that Uwinkindi's initial Counsel had an

obligation to continue representing Uwinkindi notwithstanding the termination of their contract, l02

the Trial Chamber is not sati sfied that Uwlnklndi has shown that it was unreasonable for the High

Court to appoint new counsel to represent him.10l In additio n, Uwinkindi fails to substantiate his

submission that newly app ointed counsel had insufficient years ofexperlence.I'" Consider ing that, as

an indigent accused, Uwinkindi had no entitlement to a counsel of his own choos ing, the Trial

Chamber is not satisfied that the replacement of Uwinkindi's initial Counsel prevents the possibility

ofa fair trial and necessita tes the revocation of his case.

26. The Trial Chamber further notes that, although an indigent accused is not entitled to be

represented by counsel of his own choosing, measures must be taken to ensure that counsel, once

assigned, provides effect ive representation in the interests ot justlce.!" The Trial Chamber considers

that Uwinkindi unjustifiab ly refused to cooperate with his newly appointed counsel. In particular,

QI Nshogo;a Appeal Judgement, para. JS; Blagojevie and Jokie Appeal Judgement, para . 17; Ferdinand Nahimafl(l et 01,
v. The Prosecutor , case No. ICT R-99· S2-A, Decision on Appella nt Jean-Bosco Barayagwiza' s Motion Contest ing the
Decision of the President Refusing to Review and Reverse the Declslon of the Registrar Relating to the Withdrawal of
Co-Counsel, 23 November 2006, para. 10, and references cited therein; Akayesu Appeal Judgement, para . 62.
t9 See supra para. 18.
100 See supra para. 19.
101 See supra para. 19.
10Z Seesupra para. 19. The Trial Chamber notes that a similar obligation for assigned counsel to continue representing an
accused even ener the assignment has been withdrawn exists before the Mechanism. See Directive on the Assignment of
Defence Counsel, MICTIS. 14 November 20 12, An . 22(A) ("'Assigned counsel shall continue to act until: 0 ) a
replacement counsel has been assigned by the Registrar; or (ii) a replacement counsel has been retained by the suspect or
accused pursuant to Rule 42 of the Rules; or (i ii) the suspect or accused as elected in "'Tiling to conduct his own defence
pursuant to Rule 43(F) of the Ru les and his election has been accepted by the Chamber: ').
10) The Trial Chamber notes tha t, before the Mechanism, counsel may also be removed if his conduct obstructs the proper
conduct of the proceedings. See Rule 47 of the Rules.
I~ See Prosecution' s Response, Annex 13, containing the curricula vitae of Counsels Hishamunda and Ngabonziza.
Uwinkindi's submission that anot her accuse d in a transferred case refused to be represented by Counsel Hisham unda (see
Brief in Support of the Revocation Request, para. 158) is insufficient to show that Uwinkindi's right to counsel of his
own choosing was violated.
II» Rastorgue va 1'. Poland. para . 6.6; sataova 1', Tajikistan, para. 6.6; Chaplin 1'. Jamaica, 8.3; Kelly 1'. Jamaica. para.
5.10. The ECtHR has held that the competent national authorities are required to intervene only if "a failure by legal-aid
counsel to provide effective representat ion is manifest or sullicien tly brought to their auemlon in some other way" (May:i/
v. Russia, no. 63378/00, 6 July 2005 , para. 67. See also Kamosinski 1'. AI/.f/ria, 19 Decem ber 1989, Series A no. 168, para.
65).
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other than maintaining that he should be represented by counsel of his own choosing. Uwinkindi

failed to advance any conv incing explanation as to why newly appointed counsel should be

withdrawn.106 Notwi thstanding the impasse, which is attributable to Uwinkindi's unilateral refusal to

communicate with his new counsel, the Trial Chamber notes that, during the month of March 2015.

the High Court continued with the exam ination of witnesses. acknowledg ing that Uwinkindi was not

assisted by counsel.':" The Trial Chamber recalls that where an accused unjustifiably resists legal

representation from assigned counsel. counsel's professional obligations to continue to represent the

accused remain.l' "Thus, the High Court should have taken necessary meas ures as the trial proceeded

in March 2015 to ensure that Uwinkindi continued to benefit from effective legal assistance. As

described below, the High Court ultimately took such measures in an effort to safeguard Uwinkindi' s

fair trial rights,

27. The Trial Chamber notes that, in view of the situation described above , the High Court

subsequently decided to re-call the witnesses who were exam ined in March 2015 when Uwinkindi

was not represented by counsel.P? after having afforded additional time for trial prepa ration to newly

appointed counsel.I 10 Moreove r, on 23 September 20 15, the High Cou rt allowed Uwinkindi to choose

a new counsel to represen t him, and, on 29 September 2015, following Uwinkindi's refusal to select

a counsel from a list ofcounse ls, the High Court confirmed the appointment ofCounsel Hishamunda

and Ngabonziza .U! Th e High Cou rt expl icitly cons idered that it is in the interests of justice that

Uwinkindi be represented by counsel and that his refusal to comm unicate with Counse l Hishamunda

and Ngabonziza did not prevent the latter from analyzi ng the charges, assessing the evidence, and

making written submiss ions on behalf of the accused.!'! Accordingly, the High Court took measures

to ensure that Uwinkindi is represented by counsel for the remainder of the proceedings." ! The Tr ial

I~ See Monitoring Report for February 20 15, paras. 9-12, 20, 22, 23; Monitoring Report for March 2015, paras. 16, 17,
20; Monitoring Report for April 201.5, paras. 30, 33, 36, 47,
107See supra para. 20. The Trial Chamber notes that the High Court did not consider Uwinkindi to be self-represented.
101 See 81ago)e\!ie and Jakie Appeal Judgement, para. 20, citing Proseculor v, Vida)e Blagaj evie, Case No. IT'()2-6Q.
AR13.4, Ex Parle and Confidential Reasons for Decision on Appeal by Vidoje Blagojevic to Replace his Defence Team,
7 November 2003 ("B lagoje\'ic andJokle Appeal Decision"), para. 54.
109 See supra para. 20.
110 See supra para. 20.
II I High Court Decision of 29 September 201S, para.14.
m High Court Decision of 29 September 2015, pere.t e. The Trial Chamber is also not satisfied that Uwinkindi's claim
that the High Coon's decision of 29 Scptcmber 2015 was ultra vires, even if established, would require a revocation of
the referral order. In this regard , the Trial Chamber is mindful that the decision aimed to safeguard Uwinkindi's right to
have effective legal representation as the trial progressed.
I II The Trial Chamber notes Uwlnklndi's submission that, at the hearing on I S October 20 15, he was informed that
Counsel Hishamunda had left the country without informing the High Court or the President of the Rwanda Bar
Association and that the proceedings continued. See Reqlli!1e lendant Qobtenir du President de 10Chambre t 'awomanan
de repliqller Q la reponse dll Procure ur Slir 10demande de certification de I'appel, 20 October 2015, paras. 22-27. The
Trial Chamber is not satisfied that Uwinkindi has sufficiently explained the circumstances surrounding Counsel
Uishamunda' s departure or demonstrated that his remaining counsel is unable to conduct the defence. Even if that were
the case, Uwinkindi has not shown that additional counsel could not be assigned from the list or that other appropriate

Il
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Chambe r there fore considers that any potential violation of Uwinkindi' s fair trial rights resulting from

the lack of assistance of co unsel in March 2015 could still be remedied at trial or on appeal. As to

Uwinkindi's refusal to communicate with Counsel Hishamunda and Ngabcnziza, the Trial Chamber

recalls that an accused does not have the right to claim a breakdown in communication through

unilateral actions. including refusals to meet with his counsel, inthehope that such actions will result

in the withdrawal of his co unsel, or, where transferred cases are concerned. in the revocation of the

referral order.'! '

28. In relation to Uwinkindi's argument that the list of counsels he was offered to choose from

was compiled by the Ministry of Justice in violation a f the principle of the separation of powers, the

Trial Chamber notes that Uwinkindi fails to substantiate his submission.u s The Trial Chamber further

notes Rwanda's submission that over 60 qualified counsel. each with more than 10 years of

experience, have indicated their willingness to represent accused under the new legal aid pottcy.!"

As noted by the Referral Ch amber, the most important factor is that the accused is entitled to counsel

of his choice or, should he not have the means to pay for representation, to legal representation. I11

Uwinkindi fails to demonstrate that counsel on the list are biased or lack sufficient competence to

represent accused in transferred cases."! As to the provision in the model agreement which allowed

for a unilateral cancellation in the event that counsel makes statements discrediting the Government

authcrities.U" the Trial Chamber notes that the disputed provision was removed, following objections

by the Rwanda Bar Association.P?

29. Accordingly, in relation to Uwinkindi's right to legal representation, the Trial Chamber is not

satisfied that the conditions for referral of the case are no longer met and that it is in the interests of

justice to revoke the referra l order.

relief is ul\8....i1able before the High Coun. In this respect, the Tr ial Chamber recall s the High Court's decision of
29 September 2015 , in which the High Cou rt stated that it is in the interesls of justice that Uwi nldndi be represe nted
durin g the proceedings.
I I~ Cf Blogofr vit ami Jokit Appea l Dec ision, para . 51, qlloting Prosecutor Y. Vldafr Blagojnit. Case No. IT-02-60­
AR7].4, Decision on Independent Counsel for Vidoje D1agojevic!'s Motion to Instruct the Regi strar to A ppo int New Lead
and Co-Counsel, 3 July 200 3, pa ra . 100.
mSu Prosecution's Suppleme nta l Brief, Annex B, conta ining a lener from the Pres ide nt of the Co uncil o f the Rwanda
Bar Assoc iation addres sed to the Minister o f Justice, fcrwer dmg the list o f68 counse ls who have expressed the ir read iness
to represent accused in transferred cases.
116 Go R Response , para . ] .
I I' Referral Dec isio n, para . 13 9 . See orso Appeal Decision o f 16 December 20 I I, para . 7 1.
I II See BlagQj evit and JQJ.it Appeal Dec ision, para. 18 (the ICTY Appeals Chamber held tha t a lawyer with " reaso nable
experience in criminal andlor inte mational law" is able to work either as a de fence co unselor as a prosecutor) .
I" Monitoring Report for January 2015 , para. 6].
1M Se~ Prosecution's Respon se, A nnex 21.
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5. Rig ht to Have Adequate Fac ilities for Defence Prepa ration

30. Uwinkindi argues that he had no funds to conduct defence investigations or to recruit defence

support staff, and that his trial was rendered unfa ir given the disparity in the resources available to

him and to the Rwand an Prosecution.' ! ' Uwinkindi submits that the Ministry of Justice "drastically

reduced the financ ial means" ava ilable to cou nsel, thus making the conduct of an effective defence

impossibl e.W ln particular, he clai ms that the Ministry of Justice did not prov ide the means necessa ry

for the conduct of defence tnvestlgatlons.t'" reduced counse l fees,124 and exc luded the Rwanda Bar

Associati on from the administration of the lega l aid.12S

31. The Prosecut ion respond s that Rwa nda was justified in requm ng Uwi nkindi's coun se l to

accept the new flat-fee struc ture which was devised to max imize economy.P" Th e Prosecution po ints

out that, as of No vember 2014, Uwinkindi' s defe nce tea m had rece ived nearly 83 per cent of the

entire budget available for all cases referred to Rwa nda, and that despite th is funding his trial

preparat ions did not proceed expedhiously.P? In re lation to Uwinkindi's ability to conduct defence

investigations, the Prosecution submits that Uwinkindi chose not to ask the j udicia l police to collect

exculpatory evidence, and fa iled to act diligent ly and reasonab ly in seeking the necessary funds to

contact witnesses living abroad.!"

32. In response, Rwanda submits that Uwinkindi's right to free lega l assistan ce has been respected

at all stages of the proceed ings and that he has received funding to conduct defence inves tigations in

Rwanda.!" It further submits that, in order to address some of the d iffic ulties experienced by

Uwinkindi, Rwanda has ad opted a new practice d irect ion specifying how req uests for addit ional funds

for de fence inves tigations , beyond those already cond ucted by the judicia l po lice, should be

provided.P? In relation to its free legal a id system, Rwand a submits that there is a large roster of

experienced counsel ava ilab le for assi gnment under the new flat-rate co unse l remuneration

scheme.'! ' Finally, Rwa nda submits that Uwinkindi fails to demonstrate any fundame nta l vio lation

121 Brief ln Support of the Revocation Request, paras. 26, 27. 40-43, 83-86; Reply, paras. 44. 45, SO, 5I.
122 Brief in Support of the Revocation Request, paras. 128, 138. See also Brief in Suppo rt of the Revocation Request.
paras. 122-127, 129-137. Reply, paras. 29-35. 38,63, 64.
121 Brief in Support of the Revocation Request, paras. 93· 102, 106, 107, I I I , 112. See also Brief in Support of the
Revocation Request, paras. 103- 105; Reply. paras. 52, 53, 64.
124 Brief in Support of the Revocation Request, para. 133.
12S Brief in Support of the Revocation Request, paras. 139- 148. Se« also Brief in Support of the Revocation Request.
paras. 87-92.
1:6 Prosecution' s Response, paras. 30, 33-36.
127 Prosecution' s Response, paras. 31, 32.
m Prosecution' s Response, paras. 38-42.
129 GoR Response, para. 6.
1) 0 GoR Response. paras. 4, 5.
II I GoR Response. paras. 2, 3.
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of his right to a fair tria l or any breach of the condit ions ofreferral, and therefore any future cha llenges

to the conduct of the procee dings should be raised by Uwinkindi before the Rwandan cou rts.132

33. The Tria l Chamber reca lls that the princip le of equa lity of arms goes to the heart of the fa ir

trial guarantee and requires a judicial body to ensure that neitherparty is put at a disadvantage when

presenting its case.' > This princi ple does not require. however, material equa lity between the parties

in terms of financialor human resources.U" The Trial Chamber notes that at the time ofUwinkindi's

transfer to Rwanda , Rwanda had created several legal aid programs and had made a budgetary

provision of 100 million Rwandan Francs to fund legal aid for transferred cases.P! In relation to the

remuneration of counse l, in 2014 Rwanda introduced a nat-ra te policy which repla ced the hourly­

rate policy previously in place.!" According to the new policy, assigned counse l will receive 15

million Rwandan Francs for the entire cese.!" This remuneration does not include fees for additional

defence investigations, whi ch is separately funded in acco rdance with a new ly adopted practice

directicn.U! The record shows that the Rwanda Bar Association agreed to the new flat-rate policy for

counsel remuneratlon.U" In addi tion, the Rwandan Crim ina l Procedure Code provides that the judicial

police shall be responsible for gathering evidence both for the prosecution and the defe nce.t"

34, The Tria l Chambe r considers that it is not within its purview to scrutinize the Rwandan legal

aid budget, inquire into its suffic iency, or verify its administrat ion and disbursement.I' " Nor is the

Trial Chamber in a posit ion to decide on the fees that should be paid to counsel representing accused

in transferred cases. As it was recognized by the Referral Chamber, the conditions of referral do not

l)1 OoR Response, paras. 7, S.
m Sainovic rt 01. Appeal Judgement, para. 123, referring 10 Prosecutor v. MomM a Kraji JniJr., Case No. IT-00-39-A,
Judgement, 17 March 2009, para . 106.
I lt Calltue Kattmanzira v. The Prosecutor, Case No. ICTR-05-S8-A, Judgement, 20 October 20 10, para. 34, refe rring (a
Nahimana et 01. Appeal Judgement, paras. 173, 220; The Prosecutor v. Clement Kayishema and Obed Ruzlndana , Case
No. ICTR-9S- I-A, Judgem ent ( Reasons), I June 200 1, para. 69. See also Prosecu tor v. Milomir StaJr.ic, Case No. IT. 97­
24·A, judgement, 22 March 2006, para . 149; Prosecutor v. Dario Kordic and Mario Cerkez, Case No. IT-95-14n·A,
Judgement, 17 December 2004 , para. 176.
us Referral Decision, para. 141.
1)6 Second Monitoring Report for December 20 14. para. IS; Monitor ing Report for January 20 IS, paras. 33-35. See also
GoR Response, para . 2.
m Second Monitor ing Report for Decem ber 20 14, para . IS; Monitoring Report for January 20 15, paras. 33-35.
IJI Second Monitoring Report for December 2014, para. IS; Monitoring Report for January 2015, para . 33. See also
Prosecution's Response, Annex 18; GoR Response. paras. 4, 5.
1)9 Monitoring Report for January 2015, para. 33, 6 1, 62.
H (l See Prosecution' s Response, Annex 22, See also GoR Response. para . 4.
1(1 See Prosecut or v. Mirar RaJ!!\'ic and Savo Todovie, Case No. IT-97-2S/ I· AR I Ibis, I & IT· 97· 2S/I . AR Il bis .2,
Decision on Savo 'rodovle's Appeals aga inst Decisions on Referral under Rule I Ibis, 4 September 2006 ("Todoy;c
Appeal Decision") , para. 59: Prosecutor v. t eljt.:o Meja! ic et ol., Case No. IT-02-6S· AR l lbis . I, Decision on Joint
Defence Appea l agalnsr Decision on Referral under Rule I Ibis, 7 April 2006, para. 70, and references cited therein. See
also Referral Decision, para. 144, referring fa Prosecutor v. Gaspard Kanyarll Jr.iga , Case No. ICTR-2002-78·R I Ibis,
Decision on Prosec utor ' s Request for Referra l to the Republic of Rwanda. 6 June 200S, para. 57; Prosecutor v. Jean­
Baptisre GOIe fe, Case No. ICTR-00-61-R I Ibis , Decision on Prosecutor' s Request for Refe rral to the Republic of Rwanda,
17 November 2008, para. 4S.
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require an objective level a f funding but that the accused be afforded equality of arms."! The Trial

Chamber accepts Rwanda's submission that over 60 qual ified counsels have expressed their

willingness to represent indigent accused in transferred cases under the new remuneration policy,

thus ensuring Uwinkindi' s right to free legal assistance.

35. In relation to the co nduct of defence investigations, on 16 May 20 13. the High Court denied

Uwinkindi's request for the appo intment ofinvestigators and legal assistants, noting that the Transfer

Law does not provide for such appointments, and reminding Uwinkind i that the judicial pol ice is

required 10 conduct invest igations also on behalf of the Defence.!" The High Court further invited

Uwinkindi to request funding from the Ministry of Justice and the Rwanda Bar Association to

facilitate the conduct of investigations by Counsel.':" On 5 August 2013, Uwinkindi's proposed

budget for contact ing witne sses both within and outside Rwanda was submitted to the Ministry of

Justice.':" The Ministry of Justice indicated that the budgetary proposa l lacked the necessary details

and requested further clanflcetlons.!" On II October 2013, the High Cou rt found that 876,000

Rwandan Francs had been given to Counsel for the conduct of defence tnvestlgattons.!" and on

18 November 2013, Counsel informed the High Court that he had started defence investigations

within Rwanda.' ''' The Trial Chamber recalls that the Referral Chamber was sat isfied that legal aid

would be provided to Uwinkindi and that he would be afforded equality of arms.!" Uwinkindi fails

to explain why the funding already provided to him by the Rwandan authorities is insufficient. what

steps he took, if any, to usc the services of the judicial police, and whether he submitted a more

detailed budget proposal for the conduct of defence investigations, as requested .P? Bearing in mind

the funding that Uwink indi has already received and the availability of the judicial police to conduct

investigations for the Defence, Uwinkindi fails to substantiate his submission that the High Court's

1. 2 Referral Decision, para . 139. where the Referral Chamber also recognized that the level of funding of the Defence in
Rwanda may be lower than at the ICTR. & e also ToJOl'lc Appeal Decision, n. 119.
1. ) Monitoring Report for May and June 20 13. para. 8; Prosecution's Response, Annex 5, paras. 15-24.
1'" &e Prosecution' s Response, Annex S. para. 24. &e also Prosecutor Y. .hall Uwi,wndi, Case No. MICT-12-2 S,
MonilOl'i ng Report for the Uwinkindi Case (July - Augusc 20 13), 12 September 20 13. para . S; Monitori ng Report for
May and June 2013, para.. 8; Moni toring Report for March 20 13. para. 26.
1.' Prosecution's Response, Annex 6: Monitoring Report for July and August 20 13, paras. 6, 1.
I" Monitoring Report fOC' September 20 13, para. 19: Second Monitoring Report for December 20 14, para. 36.
1.' Monitoring Report for September 20 13. para. 17. On IS January 201S. the Ministry of Justice informed the Monitor
that Uwinkindi had thus far recei ved 83 million Rwandan Francs for the conduct of his defence . Su Monitoring Report
for January 201S. para. 39.
1.. Monitoring Report for October and November 20 13, para. 34; Monitoring Report for December 20 13, para. 13.
1_9 Referral Decision, paras. 139, 146. In addition, the President of the Mechan ism dism issed an earlier request by
Uwinkindi for the revocation of his case on the basis that the various issues relating to the funding of his defence, including
the staffing of his defence team, were still the focus of ongoing negotiations and could be subject to further review within
the Rwandan eouns. Prosecutor v Jl!an Uwinkindi, Case No. MICT- 12-25, Decision on Request for Revocation of an
Order Referring a Case to the Republi c of Rwanda, 12 March 2014, pp. 1. 3.
no The Trial Chamber notes trn"t in September 2013, Counsel Gashabana informed the Monitor tha I, in his view, the
original budget proposa l submitted to the Ministry of Justice ccruained all the necessary details. Se~ Monitoring Report
for September 2013, para. 2S.
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decis ion denying his request for the appointment of investigators and legal assistants impaired the

effective preparation of his defence.

36. The Trial Chamber further notes that, on 6 August 2015. the Chief Justice issued a practice

direction setting out the conditions for funding additional defence investigations, and clarifying the

type of funding availab le for such investigations.Ul Considering that Uwinkindi's trial is still ongoing

and thai Uwinkindi's new legal counsel should be able to request funding for additiona l defence

investigations. the Trial C hamber finds that Uwinkind i has failed to show tha t the condit ions for

referral of the case are no longe r met and that it is in the interes ts of j ustice to revo ke the refe rral

order.

6 . Right to be Tried befQre an Impartial Tribunal

37. Uwinkindi submits that the High Court exhibi ted partiality by imposing a fine on his counsel,

violating his right to be hea rd, allowing the Rwandan Prosecut ion to make disparaging remarks. and

showing bias towards the Rwandan Prosecutlon.t' " In respon se, the Prosecution submits that

Uwinkindi's submissions a re without merit.IS)

38. The Trial Chamber reca lls that the right to be tried before an independe nt and impart ial

tribunal is an integral component of the right to a fair tria1.1SoI Uwinkind i claims a violation of his

right to a fair trial on the basis that on 15 January 20 I5, the High Court imposed a fine on Counsel

for their fa ilure to appear in court and, subsequently, appointed a new counsel to represent

Uwinkindi.lss The High Court's decis ion on the appo intment of new counsel was affinn ed by the

Supreme Cc un .!" Conside ring the specific circumstances which triggered the sanction and

subsequent replacement of counsel, the Tri al Chamber is not satisfied that Uwinkindi has shown a

violation of his right to be tr ied before an independent and impart ial tribunal that would requ ire the

revocat ion of his case.

39. Concerning Uwinkindi's cla im that the High Court violat ed his right to be heard, the Trial

Chamber notes that on 15 January 20 15, the High Co urt rejected Counse l Gas hahana's request to

1St PI'O$«ution' s Respo nse, Annex 18.
m Brief in Support of the Revocation Request, paras. 48-64, 96-98; Uwinkindi's Second Supplemental Brie f, paras. 32­
44; Reply, para61.
IS) Prosecution ' s Response, paras . So-S3.
I~ & inovit rt a/. Appeal Judgement, para . 179, nftrring 10 Prosr~ulor v. Milan Martie, Case No. IT-9S·1J -A,
Judgement, 8 October 2008, para. 39, and reference cited therein. Su also Articl e 14{I ) of the ICCPR; Art icle 10 of thc
Uni,·enal Declara tion of ffuman Rights; Article 7( I )(d ) of the African Charter on Human and Peoples' Righ ts; Artic le
6( I) of the ECHR; Art icle 8( I ) of the American Convenucn on Human Ri&hts..
In~r Brief in Support of the Revoca tion Request, para. S2. &r also Monitoring Report for January 20l S, para. 28.
IS. Monitoring Report for April 20 1S, para. 63. see also Prosecution 's Response, Annex I I .
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complete his submission on the reason s why he intends to appeal the High Court' s decision denying

a stay of the proceedings. In Th e High Co urt reasoned that any ap pea l must be argued before the

Supreme Court.1St In relation to the hear ing on 6 February 20 15 when the High Court confirmed the

appo intme nt of a new cou nsel, Uwi nkindi stated that he had received the submiss ions of the Rwandan

Prosecution only the previous day and, therefore, claimed a violation of his right to be heard and

respond to the submisslons.U?He further madean oral request for the disqualification of the Presiding

Judge onseveral grounds. including alleged bias,160 whichwas later rejected by a specialized chamber

of the High Court}61

40. In relation to the hearings on 15 Jan uary and 6 February 2015. Uwi nkindi fails to dem onstrate

that any possi ble violation of his right to be tried before an independent and impartial tribunal could

not be addressed or appropriately remed ied in any subseque nt appellate proceed tngs.wt The same

applie s to Uwinkind i' s reference to the High Court ' s alleged failu re to sanction the Prosecution for

any inapprop riate remarks, or its alleged bias.163 Accord ingly, Uwinkindi fails to show that the

conditions for referral of his case are no longer met in view of'the a lleged lack ofjudicial impartiality,

and that it is in the interests of justice to revoke the order of referral of the case.

7. Co nclusion

4 1. The Trial Chambe r is not satisfied that any of Uwinkindi's complaints show that the

conditions for referral of his case are no lon ger met and that it is in the interests of j ustice to revoke

the referral order. In reach ing th is conclusion, the Tri al Chamber is cognizant of the stage of the

proceedings against Uw inkind i in Rwanda, the dete rmination by the High Court that it is in the

interests ofjustice that Uwinkindi be represented by cou nse l, the assignment ofco unsel to Uwink indi,

the decision of the High Cou rt to re-call the witnesses who were exa mined in Marc h 20 15 when

Uwinkindi was considered to lack the assistance of counsel, and the means avai lable to Uwinkindi to

seek an appropriate remedy in domestic appe llate proceedings for any potential viol ations of his fair

trial rights. Neverthe less. the Tria l Chamber emphas izes the need for the monitor ing to continue in

IS' Monitoring Report fOf Jan uary 20 IS, paras. 19·2 2.
na Monitoring Report for January 20 I5, para. 22.
m Monitoring Report for February 20 15, paras. 42·44.
160 Monitoring Report for Februa ry 20 15, para. 45.
101 See Prosecution ' s Response, Annex. 24 (" Decision on Request for Disqualification") .
10l Uwinkindi's curso ry submissions that he was denied !.he right to an interlocutory appeal aga inst the Decision on
Request for Disqual ificat ion lind that he will have to submit any cha llenges in this respect as pan of a future appeal against
the tria l judgement (JU Brief in Support of the Revocat ion Request, para. 63) an: insuffic ient to show a violat ion of his
fair trial r ights.
loJ See Brief in Support o f the Revocation Request. paras. SO. 5 I. 96-98 ; Uwinkindi ' s second SupplementaJ Brief. paras.
38M.
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order to ensure that the Mechanism is appraised of any changes in the condit ions of referraJ with the

viewof taking remedial action and revoking Uwinkindi's case if the interests of justice so require.

III. DISPOSITION

42. For the foregoing reasons, the Trial Chamber DISMISSES Uwinkindi's request for

revocation.

Done in English and French, the English version being authoritative.

Done this 22nd day ofOcto ber 20lS,
At Arusha,
Tanzania
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