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tntroduction and personal circumstances

1. This additional expert report bullds oh my expert feport dated Sa'pfémbnn;i* gt 2014

[hieredfter; “thie expett repori®]. Since | submitted the expert repart almost hine months

have passed,

"L am still an advisor international crimas to ﬁ"iﬁ Natlohal Publie Pmsecutian Authoritles;

the NPPA, in Rwanda, advising on thels transfer gengﬂde cases. Generally, the
creumstances of my position and work, as descrthed i detél) in the expett report; hiave
not changed:

pomtmﬁ iha Panal crf Experts far & rasaarch preuect cﬁndm:ted by twa nnn#gwammemat

: organizations. intersational Corporate Acmuntah‘iht\; Roundtable, ICAR, and Amnas‘w

3

International, Al The tople of the research is to find an answer to the question why there
are so few prosecutions of corporations for international ¢rimes or any other serious

human right abuse,
Secondly, | have conducted & two-day seminer for students in the Master International
Crimes. &t the Vrife uﬂfuers;;eifjn.Amstgrﬁam. or the foplc "Tmfhﬁnd?ng In Internotiona!

erimes” i April 2015, For the serdliaf! drafted 4 covirse bouk.

During the eloven mcrriths of my tenum at the NPPA In Kigali Rwanda, i hava almiost.

axciusively foeu sed iy attentioh on the wark conduttenin the Gemcfd 8 Fug;tiv»a Trackitig
Unit, the GFTH; in the NPPA. From Septemher&‘:@m onwaris | havé stud;ad and analyzaﬂ

the work processes 1n and in reiatgan to the GFTU and pmduﬁed ar extensive: analysis

recordad in an assassinent repait, which | finalized in December 2044, | have présented

‘these findings to the Prosetutor-General and the Minfster of Justica n ﬁwanﬁa Basad oh
this analysis and my racﬁmmendatians n the assessment repart, | have advised the:

GFTU/NPPA on a number of selected toples in 2015, Except from a few Issues, analyzed
ifi the asséssment repart, which | will reference kereundar, this rapart has, In my oplhian,
no rélevarce for the 1 t&p ¢5 addrassed i the exﬁaert report.

For the purpose of the study of the work processes- a’f the GFTU and the drafﬂng of the
agsegsment report, | have interviewed around 40 staff mamLmrs fmm various

organizations, ingluding all the mernbers of the GFTU, | glso reviewsd a number of
dacuments relévant for the stu dy and examined varicus websltes,

Moreover; | have attended a numbér of couft proceedings iy the thansfer cages, notably
- the cases against Uwinkinidi, Mutiyagishatl, Mbarushimana, Bandora and Mugesers, |

fa v, Banfinya arid 0
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have not iégggd each court session jndividually, but it is fair to say that | have attended at
least a dozen trial sessions. |

6. As | have been intagraféﬁ in the NPPA from the beginning, [ have aftté‘nded o few
vorferences of the NFPA dgswell as the regular weekly meetings of the GFTU,

7. For my work, | also maintain regular cantacts with some of the staff in the Ministry of
Justice. To analyze the situation of the defence attorneys | have spoken to staff in the
Rwanda Bar Assaciation, RBA, individual defence a*tmrnﬁvs and the Director of the legal
Aie;f Forum in Kwanda.

Purpose of this additional report

8. The purpesé of this additional report Is to provide an update on my expert apinion on the
eritical topics addressed in the expert report. Additionally, | wish to provide expert
opifilon an the status and work of the defence attorieys in the genocide transfer cases,
currently adjudicated before the High Court in Kigall, Rwanda. In this respect | wish to
refer to what | have stated in the expert report, when | highlighted the need riot to criticize
Rwanda, but assist thems In building the justice system?,

| Update

9. On the basis of my experiences and the information and knowledge | acgrued durlng my
tenure in Kﬁgﬁlb | maintain what | have stated in the expert report. ) believe | made no
factual mistakes in the expert report and in my opinion there is no need to correct any
statement.

18, | specifically maintaln rny main expert opinign? that, In the genoclde transfer cases that |
have witnessed, Rwanda hes a functloning justice system, capable of Investigating,
prosecuting and adjudicating cases of genocide, transferred from other jurisdictions,
applying international standards and providing falr trial rights for defendants,

11. More specifically; 1 Have witnessed professional prosecutors, litigating the cases before
the High Court, who are knowledgeabls, dedicated and conversant both with the
substance of the case as well as the legal Issues in'the case. Based on how the prosecutors
have litigated the case, | have no doubt that the prosecution intends to prosecute the

! Sue the Expert Report dated September 19% 2015, par. 129 — 137,
‘fbfuf prar. 120

Addltional Expm thepozt: Mal Lln Wittevacen mszanda vBanmea and c:thexs ]una 321;’115 E’age 3
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transfer cases both expeditiously and with respect for the rights of the defendants as
enshirined in the Rwandan laws-and-the International conventions.

12, DUring the court proceedings witnessed, dnd basad on other nfarmation | gathered®, |
assessed that the parties, but sg;ife!'cfﬁcaléiy‘thétﬂefendaﬁ't‘sa_s’ well s tHe defence attornays,
wera given generous time iand apportunity 0 camnent on t]“i'e pt‘oc&&d ngs, prasent
vigws-and bring forward mations: With a few exceptions, | have neverseen the judges o
be unfriendly or even rude to the defendants or the defence attormeys or ta have tut
them short, ‘Throughout the proceedings the Judgas have mslntalned a ;::mfasaiunal
knowledgeable and cornposed attitude, fréa from blas. | profoundly belleve that the
judges inthe High Court have & sincere intent'to adjuditate these transfér cases accarding
to intertiational standards ahd that they aie ganuinely pursuing this-in- rele that is, fo.a _
degree, new to them. | ‘ )

13.1 especially highlight the fact that, from witnessing the court proceedings, there Is no
indication whatstever, that the defendants ware considered as political Dppnnents of the
gevernment, who had to fear for their safety, Nor did politles play afiy part in the
pm:eed ngs, | have never heard or seét the defendarits of attorneys Invoke ahything in
taurt that Was political of nature or suggest that their lives or thit of their-families were.
i danger. Obiviously, they are tnharmed afid n goed. to Ifrcm and none srf the
aflegat ons made against the government of Rwaﬂda oy the: Tssues of safety-and seeurity
prior to the transfers, have become reaﬁ‘un

The posltion ef tha: dﬁf’én‘sg intra 'risfe:r cages

14, In Spite of fhese pasitwa fm::tmg;s I ha‘ue a ﬂaep :mncern on the status and quaiatv of the -
wtthemed none af the defencze aﬂvrnevs per‘ﬁ:rmé'du at a levgr that meets arw ( )
ntarnational staridird, In summary: I some cases thefa Ts currently no deferice, éither '

 officially or matefially, In-other cases the pefence attgrfiays act or acted siibstandard and
even irresponsible. :

15. | realize that this apinion may be considered as sensitive or aven Inappropriate; but I find
It inevitable. | equally realize that this: opinion has het often bealt expressed, although
somme of the ssuss have also baen raised during the referral trials in Wwinkindi 4nd
Munyagishari befgre the ICTRY 1 _hauﬁ Aoted that both n 'UW]ﬁkWiﬁl': as well as In

35&& paragraphs 1@ 1& heraafter farrnsr exp!anamn wnleh saumas of mfnrm!atfun |usedy -

aﬂ' zom hﬁpter 9“3 i Effactive Dafén'_

Adcllticmiﬂt Report Mm-tin Wi tteveen fe: Rwanda v anpnyaand mh 61 June 3, 2{@15 - Pﬁagé’-zl_-




Munyagishari, the defence has lodged applications for the deferral of the cases and ralsed
issues of fair trisl. In my opinion, what has bean lacking In these applications is a
veflection of the functioning of the individual defence attorneys in thase cases as well as
In other referral cases In Rwanda.

The cases

16. Mv oh&awat?ans and opiriions on the defence attorneys, axpressed i this repwt are
hased oh my observations during trial In the cases of Uwinkindi, Munyagishar], Bandora,
Mugesera and Mbarushimana®, my persbnal encounters and discussion with the defence
attnrnavs? as well as discussions within the NPPA and with other ar:tnrs

17, As ncteri eariier, | have attended a limited number of tial sessians, However, a legal
officer of the Embassy of the Kingdom of the Netherlands has attended almost all of the

’I"he Hafarral Ehsmber explicmy tﬂek into ammmt tha fa;t th Bt the wo;k of the ﬁef&nce in the case of Munyagls har!
wauld entall considerable work outside Rwanda The Chamber then considared (par 148] that, given the unigue
challenges posed by this ease, the Accused showld be assigned B defence attorney with previois international
experiences-especially in eliciting evidence from witnesses abroad and made the referral conditional to & guarantee
by the President of the Rwanda Bar Assocfation that such a defence Jawyer would be assigned. However, the Appeals
Chamber overturhed this decision. See: Declsion on Bernard Munyegishart’s Third and Fourth Motlons for Admission
of Addftional Ewdenre and on t.‘m Appea! agafm:t the Dea:é‘sian on 8aferral under Rufe MBuz, dated May 3"‘ 2013

The E&f&rra[ Charaber found the ussertlon that the A::cused’s cilse 1s too corplex for pro bione lawyers In Rwanda
buseless specufation [par.a58),
¥ Sge Uwinkindi's request for deferral, cated mmemher 2’8‘*‘ 2!14, “Jsan Uwinkmdl s Requ&st to Revoke Ref@rral

Ordar’, found ' at: hitfveywyr 11225/ defer
Bv his dacﬁmn, dated Mw 13‘1" 205, the President of the MICT decidéd to refer the deferral request to a full
¢hamber of - the WICT rather  than dismissing the request himself, See!
htipe/fwwwdnmict.orgfsites/default/files/casedocumentsfmict-1. L35/ presitlento E2BO% IS, :
WM Apparently, the March 2015 mohitoring report was the ground for this decision,

e Munyaglshari's request for défereal, datad Muarch 3 201.5: "Barnard Munyagisharl's Requestto Revoke Referral
Crder”, found al It/ Awww, unmitet, org/sitas/default/files/casadocumants _jm[ctf-lﬂ-@@gjgrlq_
otions{an /150803, pdl.

é | have not logeed these abservations and not always made notes, at Jeast not when notes were taken by another
parson [see hereafter]. | made notes during trial sessions of Bardors [Qetober 10 and 18, 20%4], Mugesera [March
18 mnd 28, 2015 and April 15 2615) and Mharushlmana [March 25 2005 when | alse briefly spuke to him during a
break),

? | have spoken In length with the former r:ie,fanee attorney of meklneir, Mr. Sashabang, the defence attarney of
Bahdera, M. Bakotwa and the new defence attorney of Uwinkindl, Mr. Ngabonzizs. The defence attormays of
Munyegisharl and Mugesers, Mr. Niylbizt and Mr. Rudakermwa made appeintments with me ut cancellad ther and
gince have avelded me. Generally, the defence attorneys were not mmf*&ftah}a speaking to me except Wi
Ngahsnz]z& _

A(iditol Expert R{e

_ rl: Maxtin Witteveen re medw Beminya an ,athm. june 3 2@15 Fage 5 2
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trial sessions during the period September to Dacember 2014, She was accompanied by
4 local staff member of the eémbassy who translated for her and me and typed the
trangtation an his eomputer, Most; but not all, of these riotes have been preserved and |
have received them and inclidad them In ty analyses for the purposa of this additional
repart,

;la, Lastly, | have read all reports drafted and 5ubmftted by the monltors af the ICTR in the
cases of Uwinkindi and Munyagisharl, 'T‘hev are pubiishﬁd on the website of the ICTR and
the MICT, | have spoken accasionally to the monitors about their fonitor work®, | have
addltiﬂnailv spekat tothe monitar® of the Offite of the Proséuuitor; OTP, of this ICTR, who

* has regilarly aitended court sessions i the cases sgatist Uwinkindi and Munyagishart,
The reperts of this monitor have not been made public.
Vwinkindi

18, The defendant Jean Uwinkindl was the-first transfer case to Rwanda, The ICTR referred
the case of Uwinkindl on June 28t 3&1119 He was transferred to Rwanda in April 2012 h

~ and histrial started In Jung afzmz The rﬁamswn to refer the case of mekmdi to Rwanda

has a long history; dating back to 2007 and beyandt.

26. My im Is it to describe and analyze the court proceedings in the case agairist Uwinkind:
befare the Special Chamber of the High.Court It Kigali, Rwanda. These prodeedings, the
views of the parties and stherstnvolved as well as the backgrourits have heen Feporiad
by the ICTR. eoUrt monitars in thelr a:antinufng reporing®, :

21, The notion | need t@ maka and frnd raiavanﬁ for mv e:«;pert c:splmon _|s tha’l: sine:e: Jenuary
0f 2015, and duving the n astoriticd mﬂfthatrsalthe aring of witnesses, {
f& without afiy ¢ defence,

22, The arigin of this situation js a conflict batween I.Jwirﬂcmdn §two dafenca attarneys and
the Minister of Justice about the fees to be pald-16 the attorneys and tertaln provistens
I the contract. In summary, at the start of the ease in Bwanr:{af the attorneys were psmri
- 80.000 RwFr per hour. This wasTater changed Iito 1 milll carr RwFr par attornev per mantty.

A F ek tha new ICfrF.‘ monitaring team dur!ng ) rumch on Mamh 168 2&’&5 in lﬂgall
o Vtm:ent L\;fmn, a retired ”I”anzamamudgm ‘ Co ,




As the case In court dragged on; the budget available Tor paid legal aid got depleted and
in 2014 the Ministar decided to fix the attorney’s fees to 15 million per cass, Inciuding the
appesls phase and regardless the humber of attornays. In the case of Uwinkindi, the
Mirdster unilaterally'® terminated the contract betwesn him and the defence attorneys
in Novgpiber 2014 and presented them a new contract In which he offered to pay 15
mitllion RwFr. By this time the Minister had paid the attorneys around 80 million RwFr in
the case, The defence attorneys refused the new contract and also nppnseé a number of
provisions in the contraﬂti‘* '

23, Intrial, th’& aimr‘neyﬁ réqu-e:sf:a‘ﬁ"m postpone the trial till a new contract was signed, When
the court rejected the retuast and declded to move on with the trial, the attermeys
appealad the decision and argued that during the appesl the trial should be staveci; Whaen
the court rejected also this request and continued the case, the attorneys ceased to

appear In court leaving the defendant without defence’, The court then punished the

attornays for misconduct and delaving the trial, Imposed a fine and ordered the Rwandan
Bar Association to appoint new attorneys. When the RBA appointed thase attorneys,

Uwinkind! refused them and requested to re-appoint his old defence team. The court |

refused that and continued with the case. The new defence sttorneys, although present
iit the court room, never rlpresented Uwinkindl and are not ih the possession of the case
file'®, :

24, Unfortunately, after the court decidad to eontinue with the trial and without any defence
present, within a few davs all the prosecution witnesses have been heatd without being
cross examined, & few defence witneases” which the defence team had already

S lrwuking Fits right 4o db so undar the ther valld contract,
" Sae for the attatney’s summary of the verslon of the conflict: moniter report March 2015, par, 31 = 40, monltor
2 report Decermber 2004, par 54 and monitor report January 2015, par 30, See for the Prosecution summary of the
varsion of the conflict, monitor repart Fabruary 2018, par. 10 =25,

15 Although the contract between tHe atlorneys and the Minister stipulates that the defence attornays are chbliged -

to continue nmidinglegal services to the defendant for thrse manths after tefmination of the comtract, which the
attorpeys igrored,

. 18 Eop 3 full aceaun of this eplsode saa the monftar reports Pecember of 2014 (2], January, Pabruary and March of
20015, At the time of signfng of this additional repoert the April report had not yet been pubfished,

#The defence had submitted a list of defence witnesses te tha court In 2014, Nine of these witnesses live Tn Rwanda,
1n fact most Are Incarcerated, snd were heard during two tornings In Mareh 2015. Most of the other witnesses
rasida abroad. The deferce attorneys had requested the Minlster & budget to travel to the countrias where thay
reside and speak to these witnesses and obtain personal (mformation. The Minister had rejected this budget as
unreslistle and requested an amentled, specified budget, which the stterneys never submitted, Thus, the solrt was
not able to pursug these defence witnesses without further info rvation to be provided by the defence attorneys. A
request by thie defence to hire en Investigator was denled a5 inconsistent with Rwahdan frw, It has to. be noted
hawever, that dufing the referial trinl before the ICTR, the defence presented 48 slgned affidavits by poterttial
ﬁeﬁmm witnesses.

R
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subtnitted to the court earliar, were also heard butnot examinad by the defence. ctnsmg
“argumenits have been postponed?, L

25, When the trial of Uwinkind| raapanad of June 209, 2015, Uwinkindl requestaﬁ the court

to postpane thetrial till the MICT has fakeni a decision on tils: request to- defer the casel?,
The prosecution is how taking the position that mekmds cahriet be without defence and
requested the court to have the newly appointed Iawyer& to stay In the case and
represent. Uwdnkindi, The High Court will I take a dee%sian Gt Uwin]r.indi’s mquest for
postpensment on June 52015, :

Muryagishari

26. Oh.Jutie 6, 2:3:.12 the ICTR Heferral Chamber decided to transferthe case againstBernard
Munvagmhan o Rwanda He was uitiately tranafarred o Rivanda on July 241 2013,

2? Since his arrival In Rwanda, fh'e case aga'r'n'st Muryagisharl has not made much ;;mgresg?ﬂ
- There have l:neem ﬁl‘ldless debatés an interpretation after Munyag! shartrefused 10.5¢
in_Kinyarwanda and his right to have transglation of dmuments in French anc
transiat—ﬁrmg trial with which Em Was afforcied; Furthermore, there have simllar
debates ahnutMuwagmhari‘sfairtﬂa rights andbis refusal to engageh the pmcaazﬁmgs

f:uwent]’y, the tase has reached a stage whare Munyagishar_ haé been gi‘mn the -

opportinityto raspemd - the indictment anil to prasert hig planfor his deferice fiel uding

- the submission of a witness list. Munyagishari pasitions Winiself at-trial os @ defendant
who cannot defend himself, does not have the support of defence attorneys as they are

not paid and is nwt able-to give gny submissions as he does not have the means:to do so.

28, The stall in the trial s largély due to the position that Munyagishars two defence
attorhieys take in this case. The Iéad counsal for Munyagishar is thec
agalnst Lwiikindi: ‘Subsequently, the epunsel for Minyagishai Hias refused to accept 4
caritract offered by the Mirlster of Justlee to take the case for the 15 millioh RwFr fee and
thare--arefna-negqtmjtm;s ongoing. Asa resylt, the defence attarneys appear En court tiials

18 it the mgantime pmceeﬂmgs st the Suiprents Court hiave startgq:l.tr; deial with the appeals by Uwinkindi agamst '

the tecislons bf the High Court; nagably the: deeision to Hppoint-new defance atidrneys and: thé décisien nat
postpone triak The Suprema Court first dld not want to hear the appeals as the defance attarneys ‘had-net paid the
fineis yet, that were.dmposed by the Migh Court after thay did not appear i couet, Of: Aotk 24 3015 the Suprame
Chiurt has rejected the defence-appeal; raling that Lwinkindi does not have a frescholce afadefenceaﬂarney whan
hels Indlgent and that tne High Gourt was T ght m request the Rwanidy Bar Assﬁafatiéza ® appamt riaw. attoriieysi

e Beg fwtnﬁte 5.
2 Al proceedings as well as bsmkgmunﬁs af s:he [iaﬁk m‘] devalupments i the cases ﬂan b found in the icm

monitaring repwts sty fittp/ fw
Ac{ditiunai E‘xpert Re;mrt Martm

j_ttewe;ff ve: Rwanda v, Bail nya* an'_ﬁthia_r’a Jun

éak
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as pro bono attorneys™. In trial Munyagisharl is largely defending himself, his counsel is
most of the time guiet in court and his cortributionsare limited to a few procedural [ssues
and his complaint about the refusal of the Minister to present anather contract®, .

28, In summaty: Munyagisharl at this stage is in fact not represented by a professional legal
counsel and refuses to get engaged In any proceedings. Munyagishari's defence sttorney
seems to take the position that he is net capable of defending Munyagishari at this point.
Inthe February 25% 2015 court sesslon, the counsel for Munvagwhari is yuoted as having
Fiated that the court shauld ensure that Munyagisherl 1s assisted by a prﬁfesslanai L‘awver

[, -

that is enumerated, implying he is not one?,
Mugesera |

30, Leon Mugesera was deported frot Canada to Bwanda on January 23% 2012, after a long

legal battle in various Canadia courts. Canada stipulated that Mugesera be tried under -
the Rwandah Transfer Law and his case s, indeed, adiudfcated rithe Sper:ial E:hamber of

the High Court in Kigall. -

pmsecutian wﬁtnesses have been heard Mugessera is F“mwded the uppartunity kw the

caurt to comment on these witnesses, So far Mugesera has not provided the court witha

list of defence withesses.

32, Mugesera is represented in court by one defar&c& attﬁa_ﬁéy. Initially, Mugesera paid his
own defence attorney but later clalmed Indigence. As he has refused to fill in the
necessary forms he has not benefltted from pald Jegal ald thus far.

43, What 15 remarkable about the defence aftornay is the fact that he maintains complete
silerice during the court sessions and he segrﬂsf to have been maintaining this posture all
along the triat, It is only Mugesera that addresses the court. In contlusion, also Mugesera
's not defended in court by a professional defenice attorney.

Bandora

# |y the last two court sessions, the last one on June 3™ 2015, the defence attorneys were hot present with
Munyagishart unable to eiplain where bis defence sttormeys are, The court will take 8 decislon hiow o proceed. -

2 g summary of his view can be found in the monltoring report of January 2015, par. 24 - 28, -

B Ses Munltar report Munyag sharl Februuw . 2015,  par. 42 Found &t

Lt
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34, Charles Bandora was extradited fram Norway to Rwanda on March 5%, 2043 after the
District Court In Oslo, Nam!a\;, authorized the extradition on July 14, 2011, Hig first
appearance [n the High Court was on Nevember 4%, 2013,

35, Bandora's case has also bean tried before a gacaca court af thetime the gacaca courts
ware active. In first Instance Bandors was acquittéd, but the victims and thelr
represantatives appealedthe vergict™ and In a]ﬂpeal Banarawas convicted In inabgentia?s,
That verdict was later nullified Iam:a:use of the rule that Category | defanﬂam cannot be
tried by & gacaca court.

3. Although Bandora [§ one of the last of tha five current defendants: 1 the fives transfer
-cases to have been transferred from abroad, he Is the first whose case has been
concluded by the High Ceurt?ﬁ-. Bandora has been representad by two defence attorneys,
who he has selected himself Independently fram the Rwanda Bar Assoclation. First he:
paid his Iawy@rs from his. own pecket. When he said he was ne lohger ahle to do so, he
applied for pald legal aid. On Saptember 14% 3014 a contract was signed betwaers the
defence attormays and the Mmlster of lustice, i whmh the defénce Eit"tﬂfneys aceepted
'the 15 miliion BuwFr fee, :

37, In June of 2014 bnth dafﬂhm attofnays were ﬂnad by tha High Ccaurt',far contempt af
colirt and dalaying ’il‘iﬂ trigl ﬁfter thigy h&ti nat shown up for tha cgurt session, The
attornays had sent a letter fo the tourt requesting to aeljaurn the sase; after thelr client
had atlegedly run aut of financial resources to pay his lawyers perscnally, whlc:h led the
attorneys to apply for paid legal aid at the Ministry of Justice®,

38, During trial, on- vartqus datey Betweaen Semember #nd neﬂember 2004, witnesses were

¢ firgsecution presentad twilve Witnssses, the Jefence fourteen. Some

1397

of th@ faurteen defence wl’tne‘sseg expnerated Bandora for the crimnes he Is charged wi’th :

Ma ny of these wltnessas WETE themseives ::emfmtad of parﬂmpat '
‘ Were incan:emted The pmse{:uﬂﬂn witnesses ware very diffsrent in nature. Seme

T the&a erimes and

2 Onerof the witnesses in the trial agalnsk Charles Bandarﬁ testified that he was 2 judge in the.gacacas court and

. comiposad 4 fite ngalnst Bandora, Hewas Tn charge of cases of theft and was not a membarof the gacacas court wio
acquitted Bandoca in the.criminal case of genocide: He tastifiad that victims ard tbuke; the umbrella arganization
thiat represents vietims of the genaeide; came to him and requested i b appsal theacguittal which e dids
28 |nformation pmwmed by the Eegat cmmsal uftha mstr.h embarsw Indicates 1t Is fiot ::érf&ih whether Bandﬂra was
"ponivicted for geroid
% oh Mﬁy zsiﬂ 2:115 ‘




incriminated Bandora, some witnesses retracted their sarlier, Incriminating statements,
two witnesses were ten and fourteen years old at the time of the alleged crimes. Another
fmportant intident happened during testimony which will be explained hereunder.

38, Thiese hearings have been the first opportunity to watch and analyae how witnessés were
exammed In general, the parties made & serlous attempt to solieit from the witnesses
what they had witnessed and other information, The judge was very active in the hearing

of the witnesses. He msked the witness many questions and often Interrupted the

questioning by the parties. All parties showed basic knowledge about witmess’ testimony
such as the difference betw-aen an eye witness and a haarsay witness.

40, However, evaluating the overall conduet of aspecially the defence, the s pe rformance was

fn marvy ways problematic.

2. In the flrst place, the hearing of the witnesses by the defence, efther In cross
axamination of the prosecution witnesses or In examining the defence witnesses;
went chaotic, The defendant parsonally fed much of the questioning without any
guidance or direction from his attorneys, who were silently sitting next'to him, The
two defénce attorneys did not seem to have any agreement onh & structure,
strategy or line of guestioning, cenistantly taking over the ques,jsiﬁnihg-.frnm gach
other and interrupted by aandera.

b. The guestions by the defence were very brief and superficlal?®, Most of the times,
when the witness made a point, Tewasn tfcnliawad up and the attorneys constantly
switched toples with the witness,

c. Wany quéstions by the defence were Irrelevant, or seemed to ba, and repetitious.
The presiding judge interrupted the defenice attorneys occasionally on this.

d. The defence attorneys as well as Bandara repeatedly mentioned the name of s

bl
pratected witnass whose na me was supposed to ba nat used in public court. At
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ohe point, the presiding dge threatened the defence by sanctioning them for

this,
et
41, More problematic, in my opinion, is the fact that the defence left many opportunities
unused, especlally in reaction to presecution witnessas, This in particular happened when
two detained prosecution witnesses, who had earlier incriminated Bandora during
gacaca, retracted thair statements in court, claiming they were visited by the prosecutors
in the case In prison, prior to their testimony in court, whae promised they would be

 ysyally, the defence took not mere than 15 to 20 minutes to examine thelr witnesses and on ona dccasion the
dafance askad a dafanca Witness onlv rnughly teen nuestlnns. '

dditianal Expert R:&pnﬂ Martm wltteveen re: Rwandav‘ Banjmya and ul:hersjune 3, 2!915 Fage 11




released when they testified agalnst Bandora. Asked why they had testified against

Bandera duting the appesls phase In gacaca; they said they waere forced by businessmen

1o testify against: Bandnra, after his acqmttal as these businessrmen wartad to take
Bandara s posgessiohs.

4‘2,Although it 15 a well-known phenamienon that wiitnass tampermg has taken place in.
gacaca trials and, at & minimum, allegations of this nature have often been mad925
without knowing the veragity, it 1 iﬁcmmprehenslbie that the defem;e attorneys did
hothivig with this information: no additional Imvegtlgatmn was requésted, nor did the
defence submit an additional list-of withisses to o lafify thase allagations, that, if proven
true, colild have animpact on’ the utcome of he case. Ong of the businessemen, whe had
allegediy infl uantced the withess, was himself a viltness in tha trial before the High Court
but was niat gu@atmned by the defence about this isglie,

43; Equally worrisome Is fhe far:?:fhat such & limited number of witnasses were heard, while,
during the testimony of the witnesses who were heard In trlal, many other names
surfaced who allegedly were present during the chiarged arjmes and attacks, while the
deferice iatlé no aftampt to hear those witnesses, at least not totleedbly. Lastly, fhe

deforice attgrieys have Made po attempt to. locdte withasses living: abraad ®§Hd never:

‘Taguestai the Minister & budget o m\ras’t gate the case for the tefence,

r—r—

S

44, In summ: | belipve the defence 5 perfﬂrmam;a in-trial, aspectaily in hear! ng the wtnessesﬁi
although thére are no signs of bad Intent of intentional negl pence, i indicative of the lack

of knowledge and experlénce incases of gencéide crime as well as the 1mmatur§ty of the

state of the defence In serfous criminal cases. They Slroply were not capable of bullding:a
- credible defence cage that could have Impactéd dn the outcome of the c;a_:se_‘-“

Mbarushimana
45, Emaniuel Mbarushimaha was extradited fo Rwanda from Denmark on July 37, 2014 after

the Supreme Court in Denmrark rejectedt his appeal against extradition in Nevamber 2013,
He has singe been detained, but his case his not been tried as et

¥y faatanathar withess cesttftad that this spine Hsd’ happsaxed 1o bim Bt this tine by the defenze attofeys,
5 \when | asked th lead counga] Jater why hig hid not made any attemmipt g3 desoribiad above, he sald it wasnot.
: -necessa;y, Ieavlﬁg me with the imprassion that the case kad aleeady burdened him aioUgh in timeand F‘&Snu!‘ﬁés‘

‘ t i 1o hear the r closing; Euments th'éfﬁ.
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46, Up to the date of this additional repert, Mbarushimana has not yet chosen his defence

catnsel. Upon arrival in Rwanda, he was led before 2 local court of Kanombe, Kigall asthe

local court whasre he was arrested, the airport, The local-court ordered to supiply to hitna
list of all defence attorneys in Rwanda after Mbarushimana claimed he had rot recelved
a full list of the attorneys to choose from. Since these Initlal appearances, Mbarushimana
has net chasen a defence attorney, while thm Issue has heen the subject of many court
stssions by various Judges.

47. Wbarushimana appeared before the High Court on March 25%, 2015%. Again, the
discussion was abalit the list of attorneys, supplied to him. Mbarushimana claims he wes
provided a fist of 500+ attarrizys by the Rwandan Bar Association, but he pointed out that
that the Government of Rwanda, when they [tigated the extradition case In Denmark,

“claimed that there were more than 80O attorneys in Rwanda, that could defend him, He
asked the court for that list. In the end the court ordered to supply him a full list™,

© 48, At the date of the clasure of this report, | understand Mbarushimana still has not chosen
a dlafence attorney. However, there are two defence attorneys, who negotlated with the
Rwanda Bar Association to assign to him a defence team of six persors, incuding a
monitor, an Investigator and two forelgn defence attorneys™,

Conclusions

49, Firstly, 1 would fike to note that the assessment of the performance by the defences In

the five transfer cases, Is not to determing responsibility for the current situation with the

daefence In transfer cases, nor do | wish to point fingers, | simply want to oplne that In the
transfer cases there Is either no defence, formally or materially, or Eargaty lnsufflment
‘andfor unqualified defence,

50, Howevaer, | do believe i Is an Inevitable conclusion that nor the defendants, nor the

[majorityof the] d efence attarneys have any trust i the government institutions, It either
leads to romplacency or animosity and canfrontational attitudes and some of the deferice
attorneys and defendants seem to be determined to fight every possible fight and will use
any tactics to. frustrate the tri ais, mcludmg obstruction of the proceedings,

i Whera | was present and | understood this was hig first appearanca In High Court,

BThig decision Is remarkable as the Supreme Court decided In the case agelnst Uwinking] that he does not have the
right to chovse an attomey from a list, if he ig provided the status of indigenge.

i mfcrmatlon sup pllad by Vietor Mugabe, Executlve Dlractor c:f the RWa ndan Bar Assockation on May 14% 3015,

m:ErH tlonal Expert Rapo:g tMartm WiLlemen by Rwandav Ban]in}ra an&others ]une S 2(}15 Pae 13
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5:].. Bzaseci on my observations and the information | eellected, it is fair t@ say that the defence
i bvfarthe weakest link ity the Justica sectorin in Ryvanda, The mialh reason probably Is that
Tt began develaping orly vty recently. Rwarida has po history ar extensive experlences
with defenice T ériminial cases.and no well-developed systern of governmant financad
legal aid. Additionally, Onlike the NPPA and the Jud) ciary, that both received extensive

assistance in cagacity butlding from dorors; the Rwanda Bar Association hardlv received -

any assfstance™, This has resulted inan prganizational Immaturity andincapability deaﬁng
- with genocide cases at this lwe!, which are considered as the: most serfous-and complex
criminal cases the warld has ever seen, Thisis certainly friewhen Intamaﬂanal standards

- are reqi.lired

52, | have In partimlar serlous doubts whgther defence attorneys [n Rwandé are capable of

conducting a robust and credible defence investigation aimed at establishing exanerating
evidence. Given the realitv of the Rwandan genatide cases, such will Tavolve extensive
investigations abroad as many of the patential defence withesses are Iing outside
Rwantha, sornetimes in places as far as. Nerthekd America and Australla. These aretime
corsuming, resource intense and expensive nvestigations, that raqulm the suppart of the
government of Rwanda I brokering interratioral bileteral of multilateral judicial
goaparation, At this stage aid ‘witheit 3y suppoit, I carinot envision thet defence

. sttorneys InRwantla aie aapabla orevening pasitrﬂr‘s o pérfarm SUEh investigaticnﬁﬁ
- ,—-———-—...__________________f

..

53, To conarude, when the. transfer cases. were decided, Rwanda was still in the process of

devéloping @ legal aid system. Amendments have been made along the.) way, conflicts.

have arisen, improvemments are still-bahig implemented aid pot all disputes are settiad,

These are all healthy signs that the Justice system Is i action, that the intent Is 16

guarantee that defence attorneys’ will be up £ thetask and | hiavé ho doubitthat a balance
will be found in the future, that is accaptad by all panki as¥, |

Relevance of defance lri;geﬁﬁtsifdé caises

”The Dutch embassy initf atee::i a pmject foi the training.of defence atmmevs n Hwanda that deals with genocide
cases throtigh the REA. and made funds avallgble, but the Dutch Bar Assoclation declined to sssist, probably not te
urideriing thefr defence i trialé and extradition cases:n the Netherlands.

*t 500 also footnote 4 where | made rebarence o ICTRs referral degision: iy Munvagsshari sgzeciflnalry the court's
declston to rake the referral conditional to'a guatantee by the President of the Ruandgn Bar Assotation that the
‘Accusad will be assigned a defenge attgriey with proven expetlerice In inmmatte al investigations:

# It Is worths nioting that the Minister of Jugtice promulzated his legal afd polley-ir Baptember znmami starmri o

.supply,«a buﬁget for Iagai aldl b Rwande, incloding s0me fumj 5.for jpaid lagral sér
' il '*’& Wflie i/ Digcuinees/ ,

-a# En tfa (]



54, The role and importance of quallfied, well pei‘ﬁ;rrﬁ'i’ng_ defence attorneys in these
aenodide transfer cases cannot be underestimated or undervalued. it is my opinlon that
the right to be represented by 2 defence attorney Is not merely a procedural right, but in
fact what It should reprasant Is the need, as in any tritninal ¢ase for that matter, to bring
fairhess and balance to the Investigation and trial. The defence’s role is to test the

evidence pmsented by the prosecution and build the strongest passible defence case for

the defendant, with the aim to present the court altematives for the case that Is
presented by the prosecution. If the defence is capable of doing that, then the judges can
. miake a real determination on the truth [n the case, based on alternative scararios. If the
defence |s nipt capable of presenting [strong) evidence pointing In another direction than

the prosecutor’s case, at least the judges can safely assume the prosecution case Is 8

better case for the truth. In that sense a defence Investigation is always useful, when
conducted profassionally, ever In case It does not yleld much result.

55. In this respect, It has to be horne In mind the nature of the criminal proceedings under
Rwandan law. While twandan's legal systeém is based on the legal system brought to the
gauntry by Hs colonizer and therefore Is more Inguisitorial In character, after the
proriylgation of the Transfer Law and the transfers of the cases ffom the ICTR, Rwanda
has definitely chosen that the trials In the transfer cases are accusatorial in nature,

56. In an inquisitorlal legal system the judges assume rgspﬁn#ib‘llity for as&ézssmg tha facts in
the case. The court will adjudicate the case based on the investigation by an investigation

magistrate®, who will compile a dossier with all the results of the Tnvestigation. This

comes on top of what the ¢riminal investigation conducted under the authority of the
prosecutar has yielded. During the investigation by the magistrate, the defence attorney
(s @ full party and can request any type of investigation to be carried out by that
magistrate, Howevar, during an accusatorial proceedings, as it Isthe ase in transfer cases
In Rwanda, there Is no neutral maglstrate to conduct serfous trfal or pre-trial fact-finding
for both parties®® and the burden to prove and present a probable case and altarnative
- seenario than the prosecution presents, Is solely in the hands of the defence attorney 42,

 Under Rwandan law, there is no [nvestigation maglatrate to conduet are-trial judicial investigations.

* Equally, the trial judgesin the transfer cases in Rwanda adept a similar attitude as Judges In international tribunals
wherg they leave the hearing of the witnesses during trial to the partles, Including the eross exarmination and may
askadditional quastions at the end of the hearlng of 3 witness,

10 The princlple of falrness In regard of the need for defenge nvestigations was siﬂquentw described by 1T hadge

Christine van deh Wingaert in her dissenting opinlon in the case of the Prosecutor v, Katanga, par. 92, The
sulbsequent paragraphs are equally worth reading where she deserlties the unreasonableness of the declsion of the
Majority not to grant the defenta ime to vonduct additional nvestigations Bfter the Chamher had daciget to. re-
eﬁaratterlze the charge aga‘lﬁst Katanga f;mnd att ftps/iwwlce-enlint/ces :

Additmna Expart RepurL Maﬂin Wltteveen re; Rwanda v, annya and uthars ]unea, 2015 Page 15
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" 57, Given the accusatorld] nature of the proceedings in the transfer cases, there is 3 clear
eed fora sfrqng:,aj’nd qualified defence,

- 58, An additlonal circumstance that needs 1 e aclduced here, Is the fact that the case file
preserited by the prosecution [s rather basic, This file consist alimost completely on the
ceiminal Investigation carried out by a unit of the MPPA by fnvestigators on loan from the
Rwanda National Pell ce, This investigatmm, 85 | have assessed in my. study of the working
processes of the GFTU, is norially cartied out over the period of twicy weeks on the
average, dmmg which a limited number of withesses are btiafly EmerviaWed“l

39, As | have pamted uut earlier, genocide casks ate the miost s:arnplax aid tlime consumiig
criminal cases, | kriow, Certairily when the Investigation is carrled out many years after
the events have: taken place, asis the case now.in Rwandan genaclde cases, and the case
Tsexclusively built on withess tesﬂmmy“ the: tnveaﬂgatérs and other fact finders, in thelr
guest to astertaln the truth, fice many obistacies: falling and fading mémaorles, source

arnnesia and souree blarding, traumiaand §trass thiat has impeded on'the quality of what -

witnegses remember, the inability of wrtnesses te: provide basit Infornation about the
erime and the perpetrators, such as thne, ;aﬁane and geography as-well a5 any numerical
lﬂf@l‘l‘ﬂﬂﬁﬂﬁ guch ag dlstanrzesl numbers, hed ghta, ete, These inakl Iitigs are often credited
to illiteraey and the lack.of educaticm of many witnssses as well as esuiturﬁ[ Eaackgruunds.
By how there Is an irpressive and important body of academic research that. anﬁlyzas.
and desciibies these'problems In detail™,

# | most cases | assessed tnﬂnd appmxlmate!y 10 ~ 15 witnesses and the average time spent with one witness Is
arenngd 1 =2 hows including drafiing thie secaunt ane the read back of the stetement to the witrigss. Additionial
investigations may be cdrred olt . aftar the akrast aivd teansfer af the defenﬂanf Bt | have segn hio- substantial
* lnvestigations at thisstage. ﬂbmuusly,thetraitsfermd catas fromtha/CTR arean: axceptwn as these casEs ward Fully
Investigated by the ICTR.
# Urilike thé Hnlm:aust urlri Warld War i, during which the Neglg meticulaual? rnmrﬁed eww" ngthev did, thia
‘ i Fo Hs stunileg (ack b daclmentation, largely the i I Rwarita,
4 presem: Freta Just a few exarmples of this Iteratire: Na) oy cumbs Fuct: nc?t‘ [
Evideritiaiy Fnuadaﬂans of International Crimes Coavie versity Br
Witness meman dhd the manuféfei’urse of evidence of the hternati il ifbinals. :
'mt&maﬁmg} Criminal Justies; Cabsten Stakty B Earissﬁ vili ¢ an Herlk, eﬁs.. p;:n 000 6; A
Upiviersity Prass. Avatabl ghat: it srt b /5ol ab b id=13430;

problem of folse testimony at the _mremm:mncﬂ Crfmrnﬂf Tﬂ&nnai far Rwaﬂdau Anmé&tgd Laadfng r:'r::ses of :

Intermational Criminal THbunals, Val, 25¢ Interngtional: Crimtnal Tribunal-for Rwands;, 2006-2007; André Klip And
Eﬁran sluntar, Eds, Pp, ' 5094572, ntersentha; $000,  Avallable ot

Tttt PETRE < chiPabstract id=14d8124; Timothy Longman & Théondste Rutagengws,
Memary, :denf}ty & fi‘ammumty in Rmndar, i My Kelghbor, By Enamy: Justice And- Cofrimunity In Thie Aftsrmath
EJf Mass ,&tmtﬂty {Erie: swv iy SL Hawe? M -einﬁtem eﬁs., Eﬁtm}\ ‘
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60, Anather factor that has heen highlighted in Titerature is the prevalence of perjuring
witnesses. [t is sure that in svery jurisdiction, witnesses occaslonally perjure themselves
and evary Tnvestigator, prosecutor, judge and defence attorney can attest to that, Indeed,
Rwandan genocide cases have had thelr share of perjuring iwltnaesses and In general the
prevalence and nature of perjuririg witnesses befare tribunals have been described™, An
additional example of patjuring witnasses ina Rwanda genocide case can be found In the
national jurisdiction of Canada where the Superlor Court In Ontario in the case against
Jacgires Mungwarere acquitted the defendant In July 2013 after & number of withesses
confessed te have lfed to the court®, ' o

Final conclusions

] 1. | make all these notions and put them together in this context, not to assert that -
' gstablishing the truth in Rwandsa genocide cases Is not pessible. In fact, based on my years
of experience In erimingl cases of mass atrogities [n Africa and elsewhere, Ineluding
Rwanda genocide cases, | 4m certaln and corvinced that the facts can be established but
only under the condition of high quallty and professional investigations, applylng
internationally acceptad standards. Part of this professionalism and these standards is the
necessity to have defence attorneys who possess the knowledge, experience and the
resources to conduct investigations for the defénce, Including the capabllities to-conduct
investigations abroad, '

62. Based an my observations In the last year In Rwanda, | have profound doubts whether
the Rwandan defence attarnays, currently assighed to the transfer cases, can do that. It
is g fact that, sofar, only one defence attorney has presented some local witnesses to the
court. None of the defence attorneys has conducted any Investigation abroad and it Is
highly doubtful if any of them has both the knowledge, experlence or is in the pesition to
conduct such an Investigation, What the consequences for the outcomes of the cases are,
is still to be agsessad. Until today only in the case dgainst Bandora the High Court has
glven its verdlctﬂ‘*‘ '

- 63,1t [s for all thesa reasons that | recommend the Jurisdictions that extradiie or transfer
defendants to Rwanda for trial, to provide the defendant with a defence attorney who

" See Combs: Fact finding without Facts, Chapter 5. In Chapter 5C, Combs describes a fairly largs. number of
examples of perjiring witngsses before the ICTR, It leads her to state: “The 1mpor‘cance of adeguste Investigations
cannat be averestimated” [page 148). . '
| have not besn able 1o [oeate the verdict, | know there 15 np English trenslation nf the French v&ersian Seefora
sumrary of the case: htkp:/Awwew. Internationalerimesd ; . ‘Mungwarere-{, The prosecutors In
the case of Mungwarere did not appeal the verdict,

# Seo. footnate 24‘

Addltional E‘xpert Reme Marrffn Wftwveenl & Rwamda V.Bamin}.fa amd omers Jnne 3 ;20’15 Fage 17‘
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has proven to be uapahle of what | have described hera. When this defehce atturney is
then coupled to 2 Rwandan defence attoriey, fuhded by the Minlstar of Justice in Rwanda
and pravided funds for conducking vestigations, which 5 ofy 6ffar by that same Minister,
it searis to me that it ensures the necessary and adeqnate defence capabilitles for the
.defendant thet meet the required standard and guarantees not only s procedural fair tria|
but also a fa:rnegs to the trial.

Tartin Wlttmﬂél Y 4

 Kigali; June 8rd 2415

(End of text]
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BARREAU DE KIGALI

Kigali, ku wa 19/08/2013

N/Réf: Let 204 ../Bat./RA/08/2013
Bwana Umunyamabanga Uhoraho/Intumwa Nkuru ya Leta Yungirije
Kigali

Impamvu: Kubashyikiriza Budger irebana no gukusanya ubuhamya
Uwinkindi mu mahanga no mu Rwanda

Bwana Munyamabanga Uhoraho,

bushinjura

Nshingiye ku cyemezo cy’Urukiko Rukuru, Urugereko Rwihariye ruburanisha ib'raha byo mu

rwego mpuzamahanga n’ibyambuka imipaka cyafashwe ku wa 16/05/2013 cya
ngingo yacyo ya 24 n’iya 39, icyo cyemezo kikaba cyarashyikirijwe MINIJUS
rw’Abavoka ku wa 28/05/2013;

e cyane mu
I'" n"Urugaga

Nshingiye kandi ku myanzuro y’Inama yahuje MINIJUST n’Abunganira Uwinkindi ku wa

24/06/2013, igamije gusuzumira hamwe imigendekere y’amasezerano abunganit
Jean bagiranye n’Urugaga rw’Abavoka na MINIJUST ku wa 31/10/2013 no eu
ibyasabwe n’Urukiko Rukuru bijyanye no gushaka abatangabuhamya bashinjun
byaboneka,

Nejejwe no kubashyikiriza Budget yateguwe n’itsinda ryunganira Uwinki
gukusanya Ubuhamya bumushinjura haba mu gihugu imbere ndetse no mu mg

a Uwinkindi
suzuma uko
i Uwinkindi

ndi igamije
thanga.

Nk’uko bigaragara mu mbonerahamwe zitandukanye zisobanura iyo budget ziri ku mugereka,

ibikorwa by’ingenzi bikubiye muri iyo budget bigizwe n’amafaranga y’Urugendo
mission allowances, n’insimburamubyizi.

AirTickets).

lyi budget muramutse muyemeye uko iri cyangwa mukayikorera Ubugororahgingo, ayo

mafaranga yashyirwa kuri compte musanzwe N° 011-1001482  yitwa BA
KIGALI/ASSISTANCE JURIDIQUE iri muri  FINA  BANK nk’uko
n‘amasezerano y'ubufasha mu by’amategeko yashyizweho umukono hagati ya
MINIJUST ku wa 03/08/2012 mu ngingo ya 13.

Muramutse mukeneye ibindi bisobanuro kuri iyi budget, mushobora kuganira n’ab

RREAU DE

biteganywa
Barreau na

agize [tsinda

ryunganira Uwinkindi tugeneye kopi nk’uko nabo babyiyemeje mu ibaruwa yabo bathigejejeho ku

wa 16/08/2013 iri ku mugereka.

Mugire amahoro n .

Maitre RUTABINGWA Athanase(
Umukuru w’Urugaga

/
[

; o,
Bimenyeshejwe: / "é;;p R
= Nyakubahwa Minisitiri w'Ubutabera/In Lagdyigic

= Abagize itsinda ryunganira Uwinkindi (Bose

Tel : +250 252580600, P.O.Box 3762 Kigali: E-mail : barregudurwandal997

mail.com, www_rwandabgr org.rw,
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B AVocaTs
POUR RE ‘EP’E’:UM

Date : ;M/

S'erature -

Maitre Gatera Gashabana

Maitre Niyibizi Jean Baptiste

Avocats

Kigali, kuwa 14/08/2013

oka

Bwana Umukuru w'Urugaga rw’Ab

Impamvu : Kubagezaho imbonerahamwe y’ibikenewe mu gukora iperereza
ku batangabuhamya bo gushinjura Uwinkindi Jean

Nyakubahwa Béatonnier,

Mu rwego rwo gushyira mu bikorwa icyemezo cyafashwe n'Urukiko Rukuru
mu rubanza RP0002/12/HCCI kuwa 16/05/2013 haburana Ubushinjacyaha na Uwinkindj Jean
twifuzaga kubamenyesha ko bizaba ngombwa y'uko abunganizi b'uregwa uko ari babiri pajyana
gukora iperereza mu bihugu binyuranye nk'uko bigaragara ku mugereka w'uru rwandiko

Ibyo bikaba bishingiye ku buremere bw'ikibazo cyo kubonana
n‘abatangabuhamya bari mu nkambi z'impunzi ziri hanze, ako kazi kakaba katakorwa n'imuntu umwe
gusa cyane cyane ko hagomba kuba ubufatanye hagati y'abazakora iperereza mu gushakisha
ibimenyetso simusiga mu nyungu z'ushinjwa. Bizaba ngombwa no kwifashisha abantu
bahamenyereye.

Nk'uko mwabidusabye tubashyikirije budget y'ibizakenerwa ku|mugereka
w'iyi baruwa ikubiyemo ibi bikurikira :

- Amafaranga y'urugendo
- Amafaranga ya mission,
- Insimburamubyizi mu gihe cy'amezi hafi ane imirimo yo gukusanya ibimenyetsojizamara

Muri rusange budget ikenewe muri iki gikorwa ikaba ingana na 103.882.625frw nk’uko bigaragara
muri annexes ziri kur'lyi baruwa

Tukaba twiteguye kubagezaho ibindi bisobanuro byose mwakengra

Tubaye tubashimiye

Maitre Gatera Gashabana

fha L'ﬂi:(!\“*\u‘ﬁj
fAvocat

tht‘th'
saagnnad/ 0728 J“""

3 - cEtuvahao.de
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iImbonerahamwe y’ibikenewe mu gukora iperereza ku batangabuhamya bo
gushinjura
I. Amafaranga akoreshwa mu butumwa (tickets + mission fees,
insimburamubyizi
A. Budget yo gushaka abatangabuhamya bari mu mahanga

Ibihugu n’imigi | Umubare | Iminsi | Ikiguzi Icumbi,lfungyro,local | Total
barimo wabo bizama | cy’indege transport,itumanaho

ra .

P.U P.T P.U SIT P.T |

Kenya-Nairobi 3 6 2858 | 5708 |272% | 163 3264% |3834% |
Africa y'epfo- 1 4 470$ | 940% | 336% 135ﬁ$ 2712% | 3652% \
Soeto '
Congo- 13 20 10508 | 2100% | 347% 6940% | 13880 | 15980% |
Brazaville $ |
Malawi- 8 15 708% 1416% | 1949 291Q% | 5820% | 7236%
Blanthyre N
Swaziland- 1 4 780% 15608 | 262% 104?&5 2096% | 3656% |
Mbabane |
Mozambique- . 7 830% 1660% | 243% 170%4$ | 3402% | 5062% |
Maputo - ‘
Tanzanie- 2 5 530 | 1060$ |173$ |865$ |1730% |2790%
Arusha |
Burundi- 5 14 225% | 450% | 202% 2828% | 5656% | 6106% |
Bujumbura :
RDC- 1 4 870% 17408 | 216$ | 864% 1728% | 3468% |
Lubumbashi |
USA-Newyork 1 f 1700% | 3400$ | 475% 33243 | 66508 | 100508 |
Grand Total 61834$
Ibidateganyijwe 3091
bihwanye na |
5% |
Total Général 86 64925%

jours ]




B. Budget yo gushaka abatangabuhamya bari mu Rwanda

_Ahantu Umubare | Iminsi Kwishyura Imodoka
P.U Py

Mayange-Kanzenze |1 1 30.000Frw 30.000Frw,
Karera-Gashora 1 1 30.000Frw 30.000Frw
Gereza ya Rilima 13 1 30.000Frw 210.000Frw
Kayenzi 3 3 30.000Frw 90.000Frw
Mutara 4 2 40.000Frw 80.000F
Gashora 1 2 30.000Frw 60.000F v
Kabarondo 5 2 30.000Frw 60.000F rw
Muhanga 1 1 25.000Frw 25.000F rw
Huye 1 1 50.000Frw 50.000F
Gikoro 1 1 30.000Frw 30.000F rw
Kayumba 2 1 30.000Frw 30.000F riv
Maranyundo 1 1 30.000Frw 30.000Frw
Musanze 2 1 50.000Frw 50.000Fr
Kigali 1 1 10.000Frw 10.000F riv
Rwanza 1 1 50.000F rw 50.000FT
Grand Total 835.000ARW
Ibidateganyijwe kuri 41750frw
5%
Total Général 26jours 876.750ftw

Il. lgihembo cy’amasaha akorwa n'Abavoka mu gihe bakora iger%leza:shlir

Aho bari Iminsi Amasaha | Igihembo | P.U o
bizamara | y’akazi ku isaha
arimo
Mu mahanga | 86 774 30000frw | 23.220.000frw | 46.440.000frw
Rwanda 26 234 30000frw | 7.020.000frw | 14.040.000frw
Grand Total | 112 60.480.000frw
lll. Budget ikenewe yose hamwe
Budget yo gushaka Budget yo gushaka Insimburamubyizi | Tatal
abatangabuhamya mu abatangabuhamya bari | ku bavoka 2 mu
mahanga mu Rwanda gihe cy'iminsi
112
42.525.875frw 876.750frw 60.480.000frw 103.882.625
|
! " BARREAU DE KIGALI | |
g [— Maitre GATERA GASHARANA |
4‘3* j /i\ g?\ ‘ f‘ ocat ;
) ‘ﬂﬂo& B.p.4s7ogtigall :
! . Mcb ' 38200044 ( , :--‘;... ;
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INDI JEAN

IGIHE: 24/06/2013

HEHE?: MU BIRO BYA PS/DAG MINIJUST

ABAYITABIRIYE: PS/MINIJUST Mr. Pascal B. Ruganintwali, Me Gatera Gashaba
Jean Baptiste, Mr. Victor Mugabe (Secretaire Executif KBA)

IMPAMVU: Gusuzumira hamwe imigendekere y'amasezerano abunganira Uwink
bagiranye n’Urugaga rw’Abavoka na MINJUST ku wa 31/10/2013 no

uko ibyasabwe n’Urukiko Rukuru bijyanye no gushaka abashinjura Pwinkindi

byaboneka

Imigendekere y'inama n’imyanzuro yayifatiwemo

1. Gusuzuma imigendekere y'ammasezerano

Me Niyibizi

Umunyamabanga Uhoraho muri MINIJUST yifuje kumenya aho dosiye ijyany@ino kunganira

Uwinkindi igeze Me Gatera Gashabana na Me Niyibizi basubiza ko bakomeje
kenshi n’uwo bunganira muri gereza, kwiga no gutegura neza dosiye y'uregwa,

ujya babonana
yitaba Urukiko

no kuburana igihe bahamagajwe. Icyakora bagaragaje ko kuva urubanza rwatangira kugeza ubu

bagiye akenshi baburana inzitizi bityo Urubanza nyirizina mu mizi rukaba rut

atangira neza

kuko hagitegerejwe ubuhamya bw’'abashinjura Uwinkindi Jean butaraboneka rfk’uko bikubiye

mu cyemezo cy'Urukiko Rukuru, Urugereko Rwihariye ruburanisha ibyaha Byo mu rwego

mpuzamahanga n’ibyambuka imipaka cyafashwe ku wa 16/05/2013 icyo ¢
cyarashyikirijwe MINJUST n’Urugaga rw’Abavoka.

remezo kikaba

PS MINIJUST yabajije abunganira Uwinkindi niba gusura umufungwa kenshi bitgganvijwe muri

art.3 y’amasezerano yavuzwe haruguru bikiri ngombwa, cyangwa se niba hatare
minsi yagirwa mike ndetse n’iminsi n’amasaha byo gutegura dossier bikagaba
bigeze abunganizi ba Uwinkindi bamaze kumenyera iyo dosiye ku buryo ba

cyane.

jwa uburyo iyo
'}:wa kuko aho
aze kuyumva

Abunganira Uwinkindi bagaragaje ko iminsi yo gusura umufungwa itagabanywi muri iki gihe
cyo gutegura Urubanza mu mizi kuko uwo bunganira atajijutse cyane bityo gkaba asaba ko
yajya asurwa igihe cyose abishakiye kugira ngo agire icyizere ko dossier ye vitabwaho neza
n’abashinzwe kumwunganira. Ikindi kandi n‘uko na gereza yamuhaye uburgnganzira bwo
guhamagara kuri telephone abamwunganira igihe cyose yumva abakeneye. Bityg bikaba byagira
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-zaruka zitari nziza igihe yahamagara yifuza kubonana n’abunganizi be b3
nataboneka kuko hari iminsi yagenwe yo kumusura batagomba kurenza.

Cyakora ku bijyanye n’amasaha yo gusura, hemejwe ko atarenza ane (4) ku mur

kamubwira ko

i
s[, amasaha yo

gutegura dosiye ashyirwa kuri atatu (3) iminsi ibiri (2) mu cyumweru mu gihe cy’imezi atatu mu

uhereye igihe impande zombie zishyiriye umukono kuri iyi raporo.

Nyuma y'aya mezi atatu hazongera hategurwe inama izahuza abo bireba hasuzu

ngingo itasubirwamo.

2. Gusuzuma uko ibyasabwe n’Urukiko Rukuru ku gushaka abatangabuha
bashinjura Uwinkindi byaboneka

Nk'uko bigaragara mu cyemezo cy’'Urukiko Rukuru cyo ku wa 16/05/2013 mu 1
24, abunganira Uwinkindi basabwe gushyikiriza MINIJUST na Barreau ibikene
bashobore gukusanya ubuhamya bw’abashinjura Uwinkindi abenshi muri bo bz
no hino mu mahanga ndetse n’abandi bari mu Rwanda.

Kuri iyi ngingo abunganira Uwinkindi bagaragaje, list y'abatangabuhamya bifuza
n’aho baherereye ndetse na budget ikenewe muri rusange kugira ngo bashobor
buhamya, kubusuzuma no kubwifashisha bategura urubanza. Banagarag
imbogamizi z'uko bahawe igihe gito ugereranyije n‘'umubare w’abatangabuha
kubonana nabo kuko Urubanza ruzasubukurwa tariki 05/09/2013.

Kuri iyi ngingo, PS MINIJUST yavuze ko amafaranga akenewe atahita abor
demande yatanzwe mu kwezi kwa gatanu hagati hari hategurwa budget nshya
budget 2013/14 bityo abunganira Uwinkindi bakaba bagomba gutegereza
igatorwa kandi bikaba biteganyijwe ko izatangira gushyirwa mu bikorwa 01/07/2

Hagati aho ariko PS/MINIJUST yasabye abunganira Uwinkindi ko basubirad
bakayitanga isobanutse kurushaho kandi igaragaza ibikenewe bya nyabyo kandi
Ku birebana n’abatangabuhamyabo mu mahanga, abunganira Uwinkindi basab

mwe niba iyo

nya

gingo yacyo ya

Ie kugira ngo
‘Jerereye hirya
|

xubonana nabo

0

kubona ubwo
aje ko bafite
'rgya bateganya

ka ubu kuko

T/’Umwaka wa
}audget nshya
5.

| muri budget
ya ngombwa.
e kugaragaza

neza aho abo bifuza kubonana nabo mu mahanga baherereye byaba ngomb\w‘a bakavugana

nabo ku buryo bazajya kubasura bazi aho baherereye.

i

Abunganira Uwinkindi bamenyeshejwe ko ku bijyanye na frais de missimf;i bazayihabwa

hagendewe kuri tariff ya Leta ari nayo mpamvu basabwa kugaragaza neza ah

gusaba ubuhamya haherereye neza kandi bakazajyayo bavuganye nabo. Cyakor
ko abunganira Uwinkindi bateganya imprevu nke yakoreshwa igihe uwo bagiye
impamvu ituma batamusanga aho yari yababwiye bamusanga.

o abo bazajya
? ibi ntibibujije
| gushaka agize
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Abunganira Uwinkindi basabwe ko banasubiramo ibiciro by’amatickets y'indege
biciro bya nyabyo bikoreshwa n’abasanzwe bakora ingendo zerekeza mu bihugu

Abunganira Uwinkindi banamenyeshejwe ko basabwa kuzajya bagaragaza piéec

z’amafaranga ya mission bazaba bahawe.

Abunganira Uwinkindi bakaba barasabwe gutegura ibi bisabwa bakabishvilﬁir}za MINIJUST

budget ya 2013/14 icyimara gutorwa.

Bikorewe i Kigali ku wa 24/06/2013

Mr. Pascal B. Ruganintwali
PS/DAG MINIJUST

Me Gatera Gast,

(Uwunganira U

|
|
hfgendewe ku

zajyamo.

b
e] justificatives

i

[ |

abana

nkindi)

Me Niyibizi Jeal:ﬂPaptiste

(Uwunganira U

Victor Mugabe
(KBA ES/Umwa

n#itsi)
|

nkindi)
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MINIJUST-NPPA & KBA MEETING

Date: 08/10/2012, 10:30 am -11:45 am
Venue: MINUUST Minister’s Office
Subject: FACILITATION FEES FOR UWINKINDI DEFENSE COUNSEL

PARTICIPANTS:
1. Honorable Tharcisse KARUGARAMA/Minister of Justice & Attorney General

2. Mr. Pascal B. RUGANINTWALI/PS&DAG MINIJUST

3. Mr. Alphonse HITIYAREMYE/Deputy Prosecutor General

4. WMr.John Bosco SIBOYINTORE/National Prosecutor/Head of Genocide Fugitives Tracking
Unit/NPPA

5. Ms. Yasmine CHUBIN/Advisor to the Prosecutor General

6. Me Athanase RUTABINGWA/KBA President,

7. Mr. Victor MUGABE/Executive Secretary/KBA
Background
Rwanda received the Transfer of UWININDI Jean from ICTR in April this year. He declared himself
indigent and the NPPA requested the Kigali Bar Association to provide a list of lawyers with at least 10
years of experience which was definitely done.
According to the organic law N°11/2007 of 16/03/2007 as modified and complemented by the Organic
law N° 03/2009 0f 25/05/2009 concerning the transfer of cases to the Republic of Rwanda from the ICTR
and other States, which grants the detainees the right to chose a lawyer or a team of lawyers of his/her
own choice among the list of qualified lawyers, Uwinkindi preferred Me Gatera Gashabana & Me Jean
Baptiste Niyibizi. However, this choice was not communicated to the Ministry of Justice which is the
paying institution for the defense council through its legal aid fund.

On 18/07/2012, Me Gatera Gashabana presented to the Kigali Bar Association a bill for the services
rendered to Uwinkindi which was calculated according to the ICTR rates. The KBA President requested
him to revise the rates and present a more reasonable rate by considering the legal aid aspect in the
Uwinkindi case. The defense counsel delayed to revise the bill and on 21/08/2012 a team made of the
PS MINIJUST, The Head of Genocide Fugitives Tracking Unit in the NPPA, The Advisor to the Prosecutor
General, The KBA President and the KBA Executive Secretary met and propose rates that should be
presented to the Defense counsel. The rates were calculated basing on the normal KBA rates set up in
1997.

The moment the rates were presented to the defense counsel he declared that the proposal was too
low. .




The way forward

1. The meeting agreed on the following:

Done at Kigali on 08" October 2012

Secretary

Victor MUGABE
ES/KBA

The work done by the defense counsel as of now has to be paid.

Payment shall be calculated basing on the normal Kigali Bar Association rates, i.e 30,000
Rwf per hours and days as agreed upon in the meeting of 21/08/2012 without
distinction between the principal Defense Counsel & co-counsel at the pre-trial & trial
phase

In the next period and as the trial phase has began, the rate shall be 30,000 Rwf per
hour for the principal counsel & co-counsel with 6 maximum hours of hearing per day.
The number of days per month shall be calculated by the defense counsel basing on the
verifiable means by the paying entity (MINIJUST).

Concerning the visitation hours at the Prison, the MINIJUST shall prepare a visitation
form that will be filled out by the defense counsel determining hours for meeting of the
counsel and the detainees. At this stage, the rate of 30,000 Rwf per hour shall apply as
well.

The Ministry of Justice shall prepare a specific contract for the Uwinkindi Legal
Assistance which will be signed by the MINIJUST and the Bar Association and the
defense counsel shall be co-signees to the contract as well. This contract shall provides
for revision after 3 months of its implementation.

Concerning the nomination of investigators, this will be an issue of a court which may
decide on their necessity or not.

For the next transfer cases, the nomination of the defense counsel shall respect the
provisions of the judicare contract signed on 03/08/2012 between the MoJ and KBA.
The defense counsel for Uwinkindi is not obliged to respect the aforementioned agreed

upon resolutions, but if it rejects them, the paying entity shall require for other lawyers

fulfilling the requirements and who will accept the established package a

3%

MINLJUST Chief Budget Manager

Mr. Pascal B. RUGANINTWALI
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REPUBLIQUE DU RWANDA

\II]\ISTFRE DE LA JUSTICE

B.P 160 KIGALI

Tel: (250) 252586361 Fax: (250) 252586509
E-mail : mjust@min just.gov.rw

Me NIYIBIZI Jean Baptiste
Avocat au Barreau du Rwanda
Kigali

¥ 2 asr 9
Kigali, . 2050, k...

55&5§f% OK/LSD

Objet: Invitation a une réunion au Ministere de la Justice

Me Niyibizi,

1379

Référence faite au contrat d'assistance et de représentation en justice vous liant au Ministére de la
Justice depuis le 1" novembre 2013, jai I'honneur de vous inviter a une réunion visant a discuter
sur la révision dudit contrat conformément & son article 6 et a la politique d’aide juridique et

judiciaire au Rwanda.

La réunion aura lieu au Ministére de la Justice le 4/12/2014 a 1":;.100.

Vous trouverez en annexe le projet de contrat révise,

Franche collaboration,

R {} R '{ h
sy C\_.- \.'l‘ x :‘ \ \\‘

KALIHANGABO Isabelle
Secrétaire Permanent/ Mandataire Générale Adjoint

CPI:
- Hon. Ministre de la Justice/ Garde des Sceaux
- Monsicur le Batonnier, Barreau du Rwanda
Kigali

Website: www.minijust.gov.rw

Naubonge yaruetmi Ninuo. W Destn Lo
Mobubunge 1 Bfs2/ el Sea Ddeigo

by wsobunwed ro
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REPUBLIQUE DU RWANDA

CONTRAT D’ASSISTANCE ET DE REPRESENTATION EN JUSTICE
ENTRE
LE MINISTERE DE LA JUSTICE
ET

LES CONSEILS DE LA DEFENSE

DE UWINKINDI Jean

CONTRAT NY oorieiinieeeeieeneenennes
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ENTRE LES SOUSSIGNES:

_Lg Ministére de la Justice, ci-aprés dénommé « Le Ministére », représenté par le Secrétaire
Permanent/Mandataire Général Adjoint, d’une part ;

ET

[.es Conseils de la Défense de UWINKINDI Jean :
I. Maitre GATERA GASHABANA agissant en qualité de Conseil principal, d’autre part.
2. Maitre Jean Baptiste NIYIBIZI agissant en qualité¢ de Co-Conseil, ci-aprés dénommés

les CONSEILS.

PREAMBULE

Considérant la nécessité d'une assistance en justice devant les tribunaux en faveur des
prévenus poursuivis d avoir participé a la commission du crime de Génocide contre les Tutsis
¢t autres infractions connexes, transférés au Rwanda dans le cadre de la coopération judiciaire
internationale ne disposant pas des moyens financiers pour assurer la rémunération d’un

Avocat ;

Considérant la volonté du Ministére de la Justice de promouvoir I'acces a la justice pour

tous ;

IL A ETE CONVENU ET ARRETE CE QUI SUIT:
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wriicle premier: De Pobjet du contrat

Le présent contrat concerne |'Assistance judiciaire au bénéfice de Jean UWINKINDI
poursuivi pour avoir participé a la commission du crime de génocide contre les Tutsis et
autres infractions connexes, transféré au Rwanda dans le cadre de la coopération judiciaire
internationale et ne disposant pas des moyens financiers pour assurer la rémunération d’un
Conseil.

Article 2: De la durée du Contrat

Le présent Contrat est conclu pour toute la durée de I'affaire.
Article 3: Des obligations communes réciproques

3.1 Des Conseils de la Défense

Les Conseils de la Défense s’engagent a :

a) Assister le prévenu Jean UWINKINDI devant les juridictions rwandaises a tous les

degrés et a toutes les étapes de la procédure;
b) Rendre compte au Ministere de la Justice de tous les actes accomplis en exécution de

leurs prestations respectives ;
¢) Transmettre mensuellement au Barreau et au Ministére de la justice des rapports sur
I’état d’avancement du dossier jusqu'a ce qu’une décision non susceptible d’appel soit

rendue.
3.2. Du Ministére de la Justice

I.e Ministére de la Justice s'engage a:
a) Assur®r le suivi et ['évaluation des activités des Conseils ;
b) Pourvoir au financement de I’aide légale ;
* @) Faciliter la communication entre les Conseils de la Défense et les instances
judiciaires ;
d) Payer les honoraires selon le calendrier de paiement tel que prescrit & 1’article 4 du
présent contrat.
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-ricle 4: Des honoraires

l.vs Conseils de la défense, quel que soit le nombre des Avocats, regoivent en tout des
honoraires sous forme d’un forfait de quinze millions de francs rwandais (15.000.000 Frw)
pour tous les degrés de juridiction, payables de la fagon suivante :

a) Trois millions cing cent mille francs rwandais (3.500.000 Frw) & la signature du

contrat ;

b) Quatre millions de francs rwandais (4.000.000 Frw) a la présentation de la copie du
jugement au premier degré ;

¢) Deux millions cing cent mille francs rwandais (2.500.000 Frw) aprés I'introduction de
I’appel :

d) Cing millions de francs rwandais (5.000.000 Frw) a la présentation de la copie du
jugement en appel.

Un autre contrat sera négocié pour toutes les autres voies de recours extraordinaires faites par
le prévenu. Mais le montant des honoraires ne peut pas dépasser trois millions de francs
rwandais (3.000.000 Frw).

[.e montant de quinze millions de francs rwandais (15.000.000 Frw) comprend tous taxes et
impots payables au Rwanda ainsi que tous les frais de I"Avocat a I'intérieur du pays.

Si le tribunal ordonne un déplacement de I’Avocat a I'extérieur du pays, un contrat séparé

sera négocié.

Tous les paiements seront effectués sur le compte n® .......ooivviiiiiniinnnn. ouvert a la
Banque ......coooviiiiiiicee, AUX NOMS A€ ..ttt

Au cas ou les Conseils voudront changer de compte, ils le feront par correspondance écrite
trente (30) jours calendrier avant le paiement de factures pendantes.

Article 5: De la révision du contrat

De commun accord, les parties peuvent, si besoin en est, réviser les termes du présent contrat.
Cependant, cette révision ne pourra en aucun cas porter sur les honoraires qui resteront
inchangés durant tout le terme du contrat.
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- 0: De la résiliation du contrat

ir des motifs I¢gitimes et surtout compte tenu de la complexitd du litige, chaque partie se
réserve le droit de procéder a sa résiliation unilatérale du contrat, moyennant un préavis de
trois (3) mois.

Le Ministere se réserve le droit de résilier le contrat moyennant un préavis de trente (30) jours
dans les cas suivants:

a) siles Conseils violent les reégles d’éthique du Barreau;

b) en cas de fraude ou corruption

¢) sile Conseil commet un acte quelconque engageant sa responsabilité pénale ;

d) sile Conseil se conduit de fagon inappropri¢e au tribunal ou use de manieres dilatoires

pour faire trainer ou empécher le procés de se tenir normalement ;

¢) si le Conseil tient des propos de nature a discréditer le Gouvernement ou le Ministére

dans le cadre de ses prestation, tant dans la presse que durant le procés.

Sans préjudice de I'alinéa premier du présent article, est considéré notamment comme cause
de résiliation du présent contrat, le non respect par le prévenu, des instructions du Ministre de

la Justice annexées au présent contrat.

Lorsque le contrat est résilié, les Conseils sont tenus de remettre toutes les piéces du dossier
aux confreres qui succedent dans la méme affaire et un décompte final sera effectué pour le
remboursement ou le paiement des honoraires dus par 'une ou |'autre partie. L'Avocat
entrant doit toucher les honoraires restant pour le dossier.

Articles 7: Adresse et communication

Toute communication d’une partie a ["autre en vertu du présent contrat est adressée par écrit a

I"adresse suivante :

Le Secrétaire Permanent /Mandataire Général Adjoint
Ministére de la Justice

B.P 160

Kigali, RWANDA.

Les Conseils de Jean UWINKINDI:

v
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Maitre GATERA GASHABANA. .. cvoncrusnrsensrssnmunrensanes

Maitre Jean Baptiste NIYIBIZI......s000000000s a0 v o s
Articles 8: Loi régissant le contrat
[.e présent Contrat est régi et interprété selon les lois du Rwanda.
Articles 9: Du Réglement de différends

['n cas de contestation relative @ I’interprétation ou a I'exécution du présent contrat, les
partics privilégient un réglement a I’amiable. En cas d’échec, 'affaire est soumise devant les

juridictions nationales compétentes.
Articles 10: De I'Entrée en vigueur

[.¢ présent contrat prend effet a compter du .......coooiiiiiiiiiiiiiii

Pour le Ministére de la Justice Les Conseils de la défense
KALIHANGABO Isabelle 1. Maitre GATERA GASHABANA
Sccrétaire Permanent/ Mandataire Général

Adjoint 2. Maitre Jean Baptiste NIYIBIZI

&
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MAITRE GATERA GASHABANA
MAITRE NIYIBIZI JEAN BAPTISTE — s
AVOCATS

Kigali kuwa 28-12-2014

Nyakubahwa President
W’Inteko mu rubanza
RP0002/12/HCCI/Kigali

Impamvu: Gusaba isubukwa ry’iburanisha mu rubanza
RP0002/12/HCCI

ONPJ contre Jean Uwinkindi rwo kuwa 30/12/2014
Nyakubahwa President, |

Tunejejwe no kubandikira dusaba Inteko iburanisha urubanza rwa vuzwe haruguru mu yoboye ko
yasubika iburanisha ryarwo riteganijwe kuwa 30/12/2014.

Impamvu dusaba isubikwa ry'ur wo rubanza ni uko Ministeri y'Ubatabera yasheshe amasezerano
y'ubwuganizi twari dufufitanye nayo hamwe n'Urugaga(Murabisangaku mugereka).

Mu gihe tutarahererekanya ibigize dosiye n’abazadusimbura, tukaba dushobora gukora gusa imirimo
yihutirwa ariko tukaba tutakwinjira mu mizi y'urubanza ,turasaba isubikwa ry’'ubanza mu rwigo
rwimishikirano duteganya na bayobozi bu Rugaga badushizeho no gutegura uwo twu ganira.

Tubaye tubashimiye uburyo mu zabyakira, kandi tubivuriza Noel nziza
2015.

aka mushya muhire wa

\!.‘
Mu izina rya Uwikindi Jean N
S,
0.? ﬁ“g ™
Abamwuganira: i L s, \
5 s nﬁ N \.
Maitre GATERA GASHABANA __ 7 ™ (- -~"‘""‘"’7 %, 49‘%/ 7 '
—_— Y 4

Maitre NIVIBIZI JEAN BAPTISTE S
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REPUBLIQUE DU RWANDA Kigali, ...oevonns D o ssssssia
Ne ;Z»M-)!QX LJ ...... MOK/LSD

'\IINISTERF DE LA JUSTICE
B.P 160 KIGALI
Tel: (250) 252586561 Fax: (250) 252586509

E-mail : mjust@minijust.gov.rw

Me GATERA GASHABANA
Avocat au Barreau du Rwanda
KIGALI

Objet: Résiliation du contrat avec préavis

Me GATERA.,

Référence faite au contrat d’assistance et de représentation en justice du 1° Novembre
2013 signe entre le Ministere de la Justice et les conseils du prévenu UWINKINDI Jean a
savoir Me NIYIBIZI Jean Baptiste et vous-méme, et a la rencontre du 04 Décembre 2014
ou le Ministere de la Justice vous a proposé un nouveau contrat en replacement de ce
“dernier et expliqué les raisons, ainsi qu'a votre lettre du 08 Décembre 2014 ol vous
présenteZ vos avis et observations sur ce nouveau projet de contrat et refusez d’accepter
le changement du contrat en vigueur ;
. &
Faute d'entente a ce sujet malgré les explications claires données lors de la rencontre
susdite quant aux raisons de cette proposition a savoir notamment la nécessité de
rapprochement du contrat relatif a la politique d’aide légale existante, celle
d’harmonisation des contrats d’aide légale notamment pour des cas similaires ainsi que
du respect du principe de ["¢égalité de traitement par constitution d’un contrat mod¢le plus
ou moins stable:

J"ai le regret de vous informer que votre contrat est résilié avec un préavis de trois mois
tel que prévus en son article 7, lesquels mois seront comptés a partir de la réception de la

¥

Website: www.minijust.gov.rw
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présente. Pendant cette durée de préavis. vous continuerez bien entendu a assister et

representer dument le bcnehmane et pourrez réclamer les honoraires y relatifs.

FRp .
! ff
Vo !
» b 0
Py

-,

KALIHANGABO lg'z\“h@e

Secrétaire Permanen’WMﬁndaialre General Adjoint

PI :

- Excellence Monsieur le Président de la cour supréme

- Monsieur le Ministre de la Justice/ Garde des Sceaux

- Monsieur le Procureur General de la République

- Monsieur le Président de la Haute cour

- Monsieur le Batonnier, Barreau du Rwanda
KIGALI

Website: www.minijust.gov.rw
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MAITRE GATERA GASHABANA _— 1 ¢ (1= ™ |
'_’_,._—»“""r)-mh 15':'.__\;..--‘;“" . . (e EE “‘. «g
TEL: 0788303748 " ar Eloon \
ORDRE DES AVOCATS NAITRE NIYIBIZI JEAN BAPTISTE L.> 0.
POUR RE TEL: 0788502007
Date : V& # X4 N AVOCATS

Signature : ........

B b Kigali, le 08/12/2014

n@j‘\\ Madame la Secrétaire Permanent/Mandataire
| Générale Adjoint

KIGALI

Objet: Avis et observations sur le Projet
de contrat entre le MINIJUST et les Conseils de la Défense de

Uwinkindi Jean

Madame la Secretaire Permanente .

Nous nous réferons a notre rencontre du 04 Décembre 2014 ainsi qu'au projet du
contrat, que vous nous avez transmis pour vous faire part des observations et
commentaires y relatifs :

D'entrée de jeu, nous vous signalons, que le méme projet nous avait &té transmis pour
examen en date du 1er Novembre 2013. Nous avicns en son temps considéré que le
contenu dudit projet violait manifestement I'esprit et la lettre de I'Arrét rendu par la
Chambre d'appel prés le Tribunal Pénal International pour le Rwanda ordonnant e
transfert de I'Accusé UWINKINDI Jean devant les juridictions rwandaises

o
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Bien plus, les montants retenus a I'article 4 dudit contrat sont bien en de ca des normes
standards minima requis pour assurer la defense des Accusés devant les juridictions
Internationales

Enfin en date du 1er Novembre 2013 vous nous aviez fait tenir un projet de contrat
reprenant les mémes clauses que celui ci, lequel avait été révoqué de commun accord
raison pour laquelle nous nous étions convenus de conclure un nouveau contrat qui est
en vigueur jusqu’a ce jour.

Notre position demeure inchangée et ne saurait des lors étre revoquée

A toutes fins utiles nous vous faisons tenir en annexe nos humbles avis et observations
y relatifs et vous en souhaitons bonnes reception

Vos biens dévoués

Maitre Gatera‘Gashabana Maitre NIYIBIZI Jean Baptiste

/' BPRRESY 3§ KiGALI

A Maitre GATERA GASHABANA

- Monsieur le Ministre de la justice
- Monsieur |le Batonnier de I'Ordre
des Avocats du Rwanda
- Monsieur le Président du Siége dans

RP0002/12/HCCI: ONPJ C/UWINKINDI JEAN
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Avis et Observations sur le Projet de contrat d’Assistance et

Représentation en Justice

1.

Le Barreau du Rwanda ayant l'aide légale dans ses prérogatives devrait étre
partie dans ce contrat. En effet parmis les obligations légales qui lui incombent
figurent I' assistance judiciaire aux personnes demunies (Art.59 de la loi no
83/2013 du 11 Septembre 2013 portant creation de I'Ordre des Avocats au
Rwanda et déterminant son organisation et son fonctionnement).

Bien plus au terme de I'Amicus Curiae signé par le Barreau de Kigali représenté
par le Batonnier en date du 23 Janvier 2012 dans ['Affaire: le Procureur
c/Uwinkindi Jean, case no TPIR-2005-89-R11 bis, spécialement en son
paragraphe 25 (page 9), il est expressément stipulé que le fonds d'aide légale du
Barreau de Kigali est alimenté essentiellement par les subsides du
Gouvernement.

Dans son Affidavit signé dans I'affaire Munyagishari le 15/2/2011, le Ministre de
la Justice a réaffirmé que son Ministére apporte son appui au programme d'aide
judiciaire du Barreau aux accuses indigents dont les affaires sont renvoyées au
Rwanda.

Aux termes de la Décision dans I'affaire no ICTR-2005-89-R 11 bis (par.141) du
6 Juin 2012 en cause: le Procureur ¢/ Uwinkindi Jean, la Chambre de 1ere
Instance du TPIR a decide du renvoi sur base des allegations soutenues par le
Procureur et le Barreau de Kigali qui ont affirmé que le droit a |a représentation
juridique est prévu dans la legislation rwandaise et garanti par un systéme d'aide
judiciaire dont le financement est suffisamment assure.

S'appuyant sur les arguments precités, les juges du TPIR ont estimeé que les
assertions factuelles de la Défense ne refutent pas les déclarations écrites sous
serment du Ministre de la justice et du Secrétaire Général de la Cour Supréme et
ont consideré que I'assurance que des fonds suffisants seront alloués a été
donnée de bonne foi. (par .153 de I'affaire cite ci-haut).

Les Juges du TPIR ont également réaffirmé le droit fondamental a la Défense en
ces termes: «... s'il est fait entrave au travail de I'équipe de Défense de
Uwinkindi Jean, de sorte gu’elle ne soit pas en mesure d'assurer efficacement la
Deéfense de l'intéressé,l'ordonnance de renvoi sera annulée conformément a
I'article 11 bis du Reglement» (par.170 de I'affaire dont references ci-avant).

/(Aa/
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Il en découle que les contributions financiéres du Gouvernement en faveur de
I'Ordre des Avocats dans le domaine d’aide légale doivent transiter par les
comptes du Barreau et non des Avocats raison pour laquelle le Barreau devrait
étre partie dans la procédure de conclusion du nouveau contrat.

S'agissant plus particulierement de I'aide légale, la decision de la Chambre
d'appel du TPIR dans I'affaire précitée (par.84) est on ne peut plus Claire: «.... si
le Rwanda venait a ne pas allouer suffisamment de fonds, portant atteinte au
droit de I'Accusé a un proces equitable, 'ordonnance de renvoi serait annulée».

Le projet de contrat qui a été soumis a notre appreciation renferme des
ambiguities sur le nombre des Avocats a designer dans un procés a caractére
International: le Conseil Principal et le Co-Conseil. Ainsi,'article 3.1. fait état des
Conseils de |la Defense, tandisque les places reservés aux parties et les
sighataires au contrat laissent transparaitre la presence d'un seul Avocat. Dés
lors, la question se pose de savoir comment un Avocat peut-il engager la
responsabilité des autres? (art 64 de la loi no 45/2011 du 25/11/2011 régissant
les contrats).

10. Le montant des honoraries de 15.000.000frw prévus pour toutes les procedures

judiciaires a l'article 4 de ce projet de convention avait été rejetté par les parties y
compris meéme le Ministére de la Justice. Pourquoi aujourd’hui revenir sur ce
montant dont la modicité et le caractére dérisoire ne sont plus a démontrer.

1° La durée moyenne des procedures judiciaires dans les procés a caractére
international est de 5ans.

Dans cette hypothéese, les 2 Avocats désignés: le Conseil Principal et le Co-Conseil
auraient preste leurs services dans le passif de gestion de leurs cabinets respectifs
avec pour grave consequence de tomber en déconfiture.

En effet, les honoraries mensuels attribués a chacun d'eux seraient

De 15.000.000frw =125.000frw

2x12%8

Le montant ainsi évalué ne saurait couvrir les dépenses de fonctionnement mensuel
d'un cabinet d’Avocat.

M



~ L'nypothese des procédures d'aveux et plaidoyer de culpabilité n'a pas été
envisagee par le MINIJUST qui pourrait débloquer le méme montant de 15.000.000frw
aux Avocats qui auraient presté leurs offices pendant un délai ne dépassant pas 1 mois

3° Il existe cependant des references dignes de foi pour ne pas se tromper notamment:

Le T.P.L.R et le Mécanisme ont prévu dans leurs barémes des honoraries d'Avocats
de 80 a 110% US nets par heure de service presté par un Conseil (cfr document
annexe pp 14-15). Tous les frais et débours restent a la charge de ces Institutions.

Le Bareme de la C.P.| prévoit également en faveur de chaque Avocat des
honoraires de ['ordre de 80 a 100$ US nets par heure. Aussi faut-il souligner que
tous les frais exposés par les Avocats dans le cadre de leurs prestations sont
entierement supports par la CPI.

Dans le dossier connexe RP0002/12/HCCI, en cause: ONPJ C/ Jean UWINKIND!:
un contrat d'Assistance et de Représentation en justice signé le 1er Novembre 2013

prévoit en son article 4, des honoraries de 1.000.000frw nets par mois et par Avocat.

Le nouveau Baréme de I'Ordre des Avocats a fixé le taux horaire entre 150.000frw
et 300.000frws bruts par heure de service d'un Avocat; avec possibilité de
majoration de 30% dans les affaires aussi complexe que le genocide (Arts 35 et 36).

11.Fort de ces données pratiques et de references fiables: conscient aussi des
realités economiques de notre pays;!l nous revient avec toute la modestie qui
s'impose de vous proposer I'application rigoureuse des régles qui nous
gouvernent tel le Bareme de I'Ordre des Avocats en ce qui concerne le taux
horaire ou, de faire usage du precedent dans I'affaire MP C/Jean Uwinkindi.

12.Le projet de contrat stipule en son article 4 al.3 que le montant de 15.000.000frw
comprend notamment tous les frais de I'Avocat a I'intérieur du pays. Cette
disposition n'est pas explicite sur les frais d'enquéte a l'intérieur du pays.

Comment peut on fixer & priori le montant des frais d'enquétes qui ne sont pas
programmeées, localisées et specifiées?

13.Les déplacements a l'intérieur du pays ne sauraient étre effectués aux memes
endroits et pour les memes durées dans les dossiers different

14.En consequence, les colts des enquétes a l'intérieur du pays doivent varier d'un
dossier a l'autre.

ol “
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15, Les enquétes a décharge devant étre menées a l'intérieur et a I'extérieur du pays
doivent aussi trouver un financement a la hauteur de ces taches. Aussi, faut-il
souligner que tous les témoins potentiels de Monsieur Uwinkindi Jean resident
Blacacn ool (cfr par.153 de la Décision du 6 Juin 2012, Affaire no TPIR-2005-89-
R11,bis précitée)

16. En matiere d'enquétes, il importe de relever a titre illustrative que le T.P.I.R et le
Mecanisme réservent une envelope de 100.000$ US nets a titre d’honoraires
d’Avocats sans compter les frais de transport et d’hébergement.(Cfr document
annexe p.11)

17.A notre humble avis, les frais d’enquétes devraient &tre débloqués conformément
au bareme Officiel applicable dans I'’Administration Rwandaise. Cela montre a
quell point la Défense ne voudrait aucunément faire de la surenchére dans ses
pretentions.

18. Pour clore le chapitre des honoraries, il convient de souligner que leur versement
doive se faire sur le fonds d’aide judiciaire géré par I'Ordre des Avocats ou sur le
compte du Barreau a charge pour lui de les remettre a qui de droit (voir aussi les
points 1-4 de la présente).

19. L'article 3, 1b renferme des termes susceptible d'entamer I'indépendance de la
profession d’Avocat garantie par I'article 48 al 1er de la loi no83/2013 du 11
Septembre 2013 portant creation de I'Ordre des Avocats et determinant son
organisation et son fonctionnement et, de ce fait, inopportuns.

Le contenu de cette disposition est par ailleurs repris en termes logiques au point
C du méme article.

20. L'article.3,2 de ce projet de contrat tend a accorder au Ministére de la Justice les
competences d'assurer le suivi et I'évaluation des activités des Avocats
légalement dévolues au Barreau du Rwanda (Article 59 de la loi sur le Barreau
précitee) et doit ipso facto étre supprimé.

21.L'article 6 al 2 du méme projet de contrat contrat contient des points pour le
moins obscurs et qui se portent en violation flagrante du principe sacro-saint de
l'indépendance des Avocats (art 48 al 1er de la loi sur le Barreau précité), des
principes constitutionnels de la presumption d'innocence (art 19) et de la liberté
fondamentale d'expression (art 34) et méritent par voie de conséquence d'étre
annulés.

2 ek



Enfin nous considérons que le projet qui nous a été propose ne rencontre pas les
preoccupations des Conseils de la Défense tel qu'il en avait été fait état lors de
notre rencontre du 4 Déecembre 2014

Nous restons a votre entiére disposition pour les renseignements
complémantaires que vous jugerez utile de nous demander et vous remercions
de I'attention qu'il vous plaira d'accorder a la présente

Fait a Kigali, le 08/12/2014

Maitre Gatera Gashaban o Maitre Niyibjzi

ean Baptiste

1363



