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Trsnsl e t ion

I. INTRODUCTION

I. On 22 October 2015, in Arusha . in the case MICT- 12-25-R I4. I.
The Prosecutor v. Jean Uwi nki ndi , the Trial Chamber i ssued a
Deci si on on t he r equest for th e r evocati on of th e Order
referring the Jean Uw i nk i nd i case-f i l e to th e Republi c of
Rwanda (~Decision~ ). I

2. Th i s Decision wa s recei ved by th e Regi st ry and di s closed t o the
parti es a t 1242 hours on the same day.

3. On 12 Xovember 2015, the Defence examined the French
t r ans l a t i on of t he Deci sion and was i n a better position to
analyse i t s con t ent s. 2

4, I t foll o...rs from the di sposition that t he Trial Chamber
sys t ema t ica l l y di smis sed all o f the request s that it was sei sed
of. primar ily the one t o r evoke th e r eferral Order. 3

5. In so doi ng, it comm i tted a number of di scernib le erro rs of l aw
and fa ct that , taken individually and/or cumula t i ve ly are
suf f i c i ent t o justify an i nva l ida tion o f t he sa id legal
dec i s ion.

6. Indeed, these er ror s cons t i t ute a mi sca r riage of
cl earl y demons t ra tes that th e Chamber has
exe rc i se d i t s di scret i onary power .

7. Any errors on a Ques t i on of l aw, cons ider ed i ndivi dual ly and/ or
cumula t i ve l y. i s suf f ici ent to i nva lida te t he Deci s ion. All
errors of f act concern the fact s on which t he Tria l Chamber
exerci sed i t s discret ion. Any of t he errors of fa ct , cons i der ed
i ndiv id ually and/ or cumula tive ly , cause a miscarr i age of
justi ce and demons trate th a t t he Tria l Chamber has i ncor r ect l y
exer cised its di scret ion.

8. In view o f t he undeniabl e and proven nature of t hese errors,
and pursuan t t o Rule 133 of t he Rule s of Procedure and Evidence
and item 3 of t he Pract i ce Di r ecti on on Requirement s and
Proce dures for Appeals. the Defence of J ean Uw i nki ndi her eby
fil es a Not i ce of Appeal aga i ns t th e Deci si on rendered on 22
October 20 15, t he contents of wh i ch it exami ned i n t he Fr ench
language on 12 ~ovember 2015.

I Deci s ion on Ue i nk indi" s Request for Revocat ion, Case no : \C ICT-12-2S-RI4. l.
I lMcisi on r el ative- a III doeendo d' annula t ion prosoot oo pIlr Jean lri nkindi .
J Dec i s ion on r winkind i's Request for Revocati on, page 20, f il ing number 2379.
Decis io n on U. i nki ndi's uc t tcn for a Stay of Pr occcdi nas be fore the IIbh Cour t of
R.~nda , an Ora l Hear ing, and Other Relat ed Wa t t ers.
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Trans/at ion

9. For the reasons presented below. which will be elaborated more
extens ive ly in the Appell ant ' s Bri efs. Jean Uwi nk i ndi (" t he
Accused" ) believes that th e Deci si on r endered by t he Chamber
must be r eversed. th at an i nva lidati on of t he Deci s ion t o r efer
th e case to Rwandan aut hor i ties mu s t be or de red. and t hat t he
Accu sed must be transferred without de l ay to th e seat o f t he
Mechani sm at the Arusha branch in Tanzani a.

10. The Accused r eserves th e r i ght t o provide. in h i s Appellant ' s
Bri efs. additional and more detail ed facts in suppor t of hi s
appea l.

•
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Fronsle t i on

II. GROUNDS OF APPEAL

6/2459bis

Gr ound 1: The Tria l Chamber commi t t ed an error of law
invel ide t ing the Decis ion when it f ound that the
multiple violations of Jean Vwinkindi's right to a
fa i r trial did not reach the stage of las t resort
and coul d still be remedied

11. The Tria l Chamber comm i tted an error of law i nva l i dat i ng t he
Dec i s ion when it r eached conclusions i n vi olation of Arti cles 5
and 6 (6) of t he St at ut e and Rule 15 of t he Ru les of Proce dure
and Evid ence whi ch give it primacy ove r na t i ona l cour t s , and
the r efore t he r ight to condemn any vi olation o f the r i ght to a
fa i r tr ial, even if commi tted at th e t r ial s tage.

12. The Tr ial Chamber committed an error of fact whe n it found that
the Acc used wilfull y obst r uc ted nat ional proceed i ngs i n an
e ffort to have t he case r evoked by t he Mechan i sm. which
demons t ra tes t hat i t has incorrec tly exer cised its d iscret ion
and t hus caused a misca r r i age of justi ce. The Chamber has t hus
d is r egar de d mu ltip le vi olati ons of t he Accused's r i ght t o a
fai r tr ial commit ted by admi ni s t rati ve and j udic ia l
i ns t i tut i ons.

13. Thi s grou nd of appea l concerns par agr aphs 7 t o 9 of t he
Deci si on.

SECOND GROUND : The Trial Cheaber commit t od errors of law and
of fac t regarding the condi tions of
de t ention.

14. The Tria l Chamber committed an error of l aw in va li dat ing th e
Dec i s ion when i t r eached conclusions i n vio la t ion of Art icl es 9
and 14 of t he In t ernati ona l Covenant on Civ i l an d Polit i ca l
Rights ("'I nternat ional Covenant "}, as well as Art i cl es 37. 38,
39, 40. 89. 90 and 104 of Law 30/2013 of 24 \la y 20 13 on the
Code o f Cr i minal Procedure.

15. The Chamber a l so commi t ted an error of fact when i t found tha t
it i s not i n t he i nteres ts of j ustice to revoke t he Order to
re fer hi s case, whi ch demonst rates t hat it has in correctly
exercised its d iscreti on and t hus caus ed a mi scarr i age of
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j us t ice whereas the evidence on the record . proves f l ag rant and
obvio us v i olations of the de t ent ion proce dure.

16. The Tr i a l Chamber comm i tted an error of fa ct when it s t a t ed.
without pri or cons i dera tion of th e l egal a r guments submit t ed by
the Accused. that he did not cha ll enge the length of hi s pre
t rial detention before the High Court .

11. Thi s ground of appea l concerns paragraphs 12 t o 14 of the
Decision.

5/2459bis

THIRD GROUND OF APPEAL : The Trial Chamber commi t ted an error of
1a". when it found. in violation of Rule
16 of the Rules of Procedure and
Eviden ce, that because U".inkindi was
not convicted f or the cr ime of
complicity in genocide, the princi ple
of non bi s in idem did not apply.

18. The Trial Chamber committed an error of l aw when it di smissed
t he application of Ru l e 16 of the Rules of Procedure an d
Evidence concerning t he princip le of non bis in i dem wi t h
r egar d t o t he cr i me of compli c ity in genoc ide that Jean
Uwinkin d i wa s charged wit h.

19. Thi s gr ound of appeal concer ns paragraph 11 of the Dec i sion.

FOURTH GROUND OF APPEAL: The Trinl Cnomber commi t ted
errors of law and fac t when i t
f ound that the Accused' s r i gh t to
an effective de fen ce has been
ensured before the High Court.

20. The Trial Chamber commi tted an error of l aw in va li dati ng i t s
Deci si on when i t foun d tha t the right of an acc us ed t o be
assi sted by counse l of hi s own choosi ng i s not absolute. By
do i ng so. it vi o lated a cons titutiona l pri nci ple s t emm i ng f rom
Article 18. par agr aph 3 of t he Rwandan Cons titution which . i n
terms of the hie ra rc hy of formal l egal sources . has precedence
over the deci si ons made by i nternati onal cour ts.

21. The Tr ial Chamber comm i tt ed er rors o f fa ct when it found that
it wa s not sa t is f ied t ha t J ean Uwi nki nd i had shown that i t wa s
unrea sonable for the High Court to appoi nt new couns e l t o
represent hi m. The Chambe r th us exe rc ised its di scretion
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Tr ans la t i on

incorrectl y, ca us i ng a mi scarri age of j usti ce by fi nd ing t ha t
t he new l y appoi nt ed counse l had suff ic ient exper Ie nce to
r epresen t hi m. I t a l so viola t ed it s own j urisprudence, such as
that aris i ng f r om t he deci s ion i s sued in the case of Bernar d
Munyag i sha r i .

22. The Tri al Chamber comm i t ted an er ro r of fact l i ke l y t o
invalidate it s Dec i s ion when i t found that Uwi nk in di 's initial
counse l had an obli ga t io n to cont i nue r epresenting hi m
notwithstandi ng the t ermi nation of t heir cont rac t . i n spi te of
what Article 6. paragraph 2 of t he sa id con t ract prov ides, and
by do i ng so i t endorsed the Mini st ry ' s ill ega l decis io n t o
t erminate a cont ract t o which it was not a party.

23. The Chambe r commi tted an er ror o f fac t that j us t i f ies t he
i nvalidat i on of i t s Deci s ion by demonstrating tha t it
incorrectly exerc ised its di scre ti on and ca us ed a mi scarr i age
of j us t ic e when i t found t ha t it was not sa t is f ied tha t t he
r epl acemen t of Uwi nki ndi's ini ti a l Counse l prevent s the
pos si bi I i t y of a fa ir t r i al or. so to speak. necess i tates
revok in g t he Or der t o r e fer h i s case.

24. The Chambe r commi tted an error of fac t demons trat i ng t hat i t
i ncorrec t ly exerci sed i ts discr etion when it found t ha t Jean
Uwi nkindi wa s not en t itled t o r e f use Counse l imposed on hi m fo r
purpose s o t her t han t he interes t of j us t i ce, wherea s thi s r i ght
is r ecogn i sed in Art icle 18, par agr aph 3 of t he Cons t i t ut io n
and Art i c l e 39, paragraph 3 of the Code of Crimi na l Procedure .

25. The Tria l Chamber commi tted er rors of fact when it found th a t
t he new appea r ance of wi t nes ses was d i ffer ent f r om the one i n
March tha t was cont es t ed, whi ch demons tra t es that i t has
i ncor r ec t ly exer cised its d iscr et io n and t hus caused a
mi scar r i age of jus ti ce.

26. The Tri a l Chamber comm i t t ed
there was hope of r emedying
fair t r i a l ri ght s .

27. The Trial Chamber comm i t ted error s o f fac t when
t he l i s t of 66 couns e l t hat was pr esent ed to
counse l who were as s i gned on a r egular
demonstrates that it ha s i ncorrec t ly exercised
and thus caused a mi scarriage of j us t ice.

28. Th i s ground o f appeal conce rns paragraphs 24 t o 29 o f t he
Deci s ion.

7
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FIFTH GROUND OF APPEAL :

Trsnslet ion

The Tr ial Cheaber coami t t ed errors of
la w and fa ct when it cons i der ed that it
was not within its purview to consider
in detail the Rwandan legal aid budget.
inquire into its sut'Ficiency or decide
on the fees that shoul d be paid to
counsel representing accused in
t ransferred cases.

3/2459bis

29. The Chamber has endorsed the v io l a t io ns of th e principle of
equal i ty of arms denounced by the Defence, thus upholding all
the illegal acts committed by t he authorities in vio lat i on of
t he Accused ' s r i ght s .

30. The Trial Chamber conun i tted errors of fact when it found that
s i nce the Rwa nda Bar Associ ation had ag reed to the new flat
r ate r emunera t i on poli cy for counse l. thi s const i t ut ed a
suffi cien t fac t provin g that t he Accused would benef i t frOID a
fair t rial , wh i ch demonstrates that t he Chamber has in cor rect ly
exerci sed i t s di scret i on and t hus caus ed a misc a rriage of
just ice.

31. The Tria l Chamber comm i tted error s of fa c t when i t noted t ha t
th e po l i ce i s responsib le for ga th ering evi dence bo t h for th e
prosec ution and t he de fence, whereas no i nit i a tive of t his ki nd
cou ld be undertaken by t he prosecuti on authori ties a ft er t he
t r ans f er of t he Accu sed, whi ch demons tra t es t hat t he Ch ambe r
has i ncor r ect l y exercised its di scr et i on and t hus caused a
mi sca rr iage of justi ce.

32. The Tr i a l Chamber committed errors of fact when it fa il ed t o
examine a r epor t dr a f t ed by Pr osecut ion expert IVITTEVEEN on the
fact t hat t here i s grea t d i spar i ty between t he Prosecuti on and
t he De fe nce, wh ich demons t r at es tha t the Chamber has
i ncorrect l y exerc i sed i ts d iscret io n and t hus caus ed a
miscarr i age o f just i ce .

33. Th i s gro und of appeal concerns paragraphs 33 t o 36 of the
Deci si on.

SIXTH GROUND OF APPEAL : The Trial Chamber commi t t ed errors of
law and fact when it found that the
Accused had adequate facilities to
prepare his defence. in particular the
appearan ce of defence witness es under
equal condi lions as the prosecution

,
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witnesses. thereby violat ing Rule 82 of
the .llechani sm' s Rul es of Procedure and
Evidence and the Law on the referra l of
cases to the Hepublic of Rwanda.

34. The Trial Chamber comm i t t ed errors of fa ct when it noted tha t .
on 6 August 2015. the President of the Supreme Court of Rwanda
issued a practi ce direct ion setti ng out the condi t ions for
funding addi t ional defence investigations. basing th is
observat io n on Annex 18 of the Prosecution' s Response. from
which it is apparent that thi s direction has never been
publ i shed in the Official Cazett~ whi ch demonstrat es that the
Chamber has incor rectly exerci sed its di scretion and t hus
caused a mi sca r r iage of j us ti ce.

35. The Tr ia l Chamber consa i tted errors of fact when it fai led to
examine t he crucial problem of defence witnesses living outs ide
Rwanda. which demonst rates t hat it has incorrectly exercised
i t s di scre t ion and t hus caused a mi scarri age of just ice.

36. The Tria l Chamber comm i tted errors of fact when it wrongl y
found t ha t Jean Uwi nkindi fa iled t o show that t he condit ions
for t he r eferral of hi s case are no longer met and that i t i s
in t he i nterests of just ice t o revoke t he re fe rra l Order, wh i ch
demonstrates t hat t he Chamber has i ncor rect Iy exercised its
discret ion and t hus caused a miscar r iage of j usti ce.

2/2459bis

SEVENTH GROUND OF APPEAL : The Tria l Chamber commi t ted
error s of fact whon i t f ound that
Jean Uwinkindi has exercised his
right to be tried be fore an
impartial tribunal. which
demonstra tes that it has
incorrectly exercised its
discretion and thus caused a
mi scarriage of justice.

37. This ground of appeal concerns paragraphs 38 to 41.

COXCLUSIO~

38.For the foregoi ng reasons, which will be elaborated more
ext ens ivel y in t he Appellant ' s Br i ef s, Jean Uwi nkindi ("'the
Accused") believes that the Deci si on rendered by the Chamber
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must be reversed. t hat an invalidation of the Decisi on to refer
t he case to Rwandan authoriti es must be ordered. and that the
Accused must transferred wi t hout any delay to the seat of the
~ec han i sm at the Arusha Branch in Tanzania.

WORD COlr.'o'T l i n or ig i na l z" : 2. 198

Gatera Gashabana, Att orney- at
Law
Lead Counsel
I s t amp:1

RWANDA BAR ASSOCIATION
l i l l egibl el Gatera Gashabana
l i l legiblel P 4820 Ki gali
\lob. 0788303744
/ Ll Iegib le/ mail :
kavi nc51~yahoo. fr

10

1/2459bis




