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INTRODUCTION

The Defence of Mr. Fulgence Kayishema (“Defence” and “Mr. Kayishema”,
respectively) hereby responds to the submissions of the Government of the Republic of
South Africa (“the Government” and “South Africa”, respectively) filed pursuant to the
Trial Chamber’s decision of 29 October 2025 (“Decision of 29 October 2025”)! on 28

November 2025 (“Submissions”).?

The Defence recalls that, in its Decision of 29 October 2025, the Trial Chamber
considered “that it would be appropriate to allow Kayishema, if he so wishes, to file
before the Mechanism any responses to the South African Prosecutor Affidavit
submitted in the proceedings in South Africa”.? As the essential core of the Submissions
is the same documents referenced by the Trial Chamber, the Defence files the present
Response pursuant to the invitation contained in the Decision of 29 October 2025. In
the alternative, if the Trial Chamber considers that the present Response falls beyond
the scope of that envisioned in its Decision of 29 October 2025, the Defence
respectfully requests that the Trial Chamber grant it leave to respond to the Submissions

and thus accept the present Response as validly filed.
RESPONSE

The Submissions regrettably shed little light on the intelligence concerning a threat to
Mr. Kayishema’s life while detention in South Africa, referring to and repeating the
scantly detailed submissions of Deputy Director of Public Prosecutions for the Western
Cape (“Deputy DPP”) in an affidavit filed in domestic proceedings before the High
Court of South Africa (“the Affidavit”).*

While the Government may have concluded that the threat from the Government of the
Republic of Rwanda was “unsubstantiated”,” it is not for the Trial Chamber to defer to

this consideration, as articulated on a second-hand basis in the Affidavit. Rather, it falls

! Decision on Fulgence Kayishema’s Requests for Revocation of Referral and Assignment of Counsel, 29 October
2025 (“Decision of 29 October 2025”), pp. 8, 9.

2 Submissions Pursuant to “Decision on Fulgence Kayishema’s Requests for Revocation of Referral and
Assignment of Counsel”, 28 November 2025 (“Submissions™).

3 Decision of 29 October 2025, p. 8.

4 See Submissions, Annex A; Prosecution Request for Leave and Supplemental Response to Kayishema Request
for Revocation of Referral to the Republic of Rwanda, 9 October 2025, Annex.

5> Submissions, para. 6. See also Submissions, Annex A, paras. 35-38, 39.3.

MICT-12-23-R14.1 1 10 December 2025

336



MICT-12-23-R14.1

to the Trial Chamber to assess the facts of a given matter and reach a well-reasoned
conclusion on the basis of such facts, independent of other determinations that may

have been reached on the same set of facts by other bodies.®

5. The Submissions fail to provide the Trial Chamber with sufficient information on the
basis of which it could reach such a reasoned determination as to whether Mr.
Kayishema will receive a fair trial in Rwanda. While the Affidavit itself is signed by
the Deputy DPP, the information in the Affidavit regarding threats to Mr. Kayishema’s
life is entirely second-hand in nature, derived exclusively from unspecified and/or
anonymous sources within the Government. The information in the Affidavit is
insufficiently specific, and its sources are insufficiently detailed for the Defence to
properly scrutinize it or for the Trial Chamber to assign probative value to the
information as presented in the Affidavit without a more fulsome inquiry into the
alleged threats against Mr. Kayishema’s life.” This fulsome inquiry is what is demanded
by a Trial Chamber’s responsibility towards an accused in referral proceedings vis-a-

vis safeguarding the latter’s fair trial rights.

6. The Defence recalls the Trial Chamber’s positive obligation to be satisfied that accused
will receive a fair trial in the referral State,® which is plainly not the case if the
government of that State has attempted the extrajudicial killing of the accused in

another State.’

¢ Cf. Prosecutor v. Mladié, Case No. MICT-13-56-A, Judgment, 8 June 2021, para. 231 (“[the Mechanism] is not
bound by the findings of other courts — domestic, international, or hybrid”); Karemera et al. v. Prosecutor, Case
No. ICTR-98-44-AR73.17, Decision on Joseph Nzirorera’s Appeal of Decision on Admission of Evidence
Rebutting Adjudicated Facts, 29 May 2009, para. 21 (stressing that the mechanism of adjudicated facts “does not
allow a Chamber to simply defer to the assessment of the evidence by another Chamber”). While these decisions
relate to findings by judicial bodies, the same considerations must apply, with equal if not greater force, with
respect to findings by executive agencies and departments of foreign States.

7 Cf., e.g., Prosecutor v. Hadzihasanovi¢ and Kubura, Case No. IT-01-47-T, Judgment, 15 March 2006, para. 272
(“[i]n cases where testimony was based on hearsay, the Chamber noted that to assess its probative value, it wished
to know the source of the information, that is, insofar as possible, the identity of the initial source, how he might
have learned of the facts, and the number of intermediaries through which the testimony had passed”).

8 See Prosecutor v. Stankovi¢, Case No. 1T-96-23/2-AR11bis.1, Decision on Rule 11bis Referral, 1 September
2005, para. 19; Prosecutor v. Jankovi¢, Case No. 1T-96-23/2-AR11bis.2, Decision on Rule 11bis Referral, 15
November 2005, para. 54; Prosecutor v. Munyakazi, Case No. ICTR-97-36-R11bis, Decision on the Prosecution’s
Appeal against Decision on Referral under Rule 11bis, 8 October 2008, para. 4; Prosecutor v. Kanyarukiga, Case
No. ICTR-2002-78-R11bis, Decision on the Prosecution’s Appeal against Decision on Referral under Rule 11bis,
30 October 2008, para. 4.

9 Revocation Request, para. 31.

MICT-12-23-R14.1 2 10 December 2025

335



MICT-12-23-R14.1

7. While the Government characterizes the steps taken as a result of the threat to Mr.
Kayishema’s life as ordinary and routine safety measures,'” the Government’s actions
appear to go far beyond that which could be reasonably expected in the context of a
threat to the life of a detainee. The Submissions do not explain why the Government
appears to have taken the allegations in question so seriously and taken such extensive

mitigation measures if the threat was simply an unsubstantiated tip from a rough source.

8. In this light, the Defence reminds the Trial Chamber that the Defence has previously
attempted to obtain greater detail on the information surrounding the threats to Mr.
Kayishema’s life while he remains detailed in South Africa. The Defence has done so,
within the limits of its resources given its continued non-remuneration, through (i) the
attempted transmission of a request for assistance addressed to the competent
authorities of the Government (“RFA”) to the Government through the proper
diplomatic channels by the Registry of the Mechanism;'! and (ii) the direct transmission
of the same RFA to representatives of the Government via email.'?> With regard to the
first attempt, it does not appear that the Registry took any action to transmit the RFA
to the Government, as requested by the Defence. With regard to the second, the Defence

received no response from the Government.

Word Count: 1,157 words

Mr. Philippe Larochelle
Counsel for Fulgence Kayishema

Respectfully submitted this 10 December 2025,
At Montréal, Canada

10 See Submissions, para. 6, Annex A, paras. 27-34, 78.

' Prosecutor v. Kayishema, Case No. MICT-12-23-PT, Motion for Partial and Temporary Stay of Referral
Decision, 9 January 2025 (confidential) (“Defence Request for Stay”), Annex B (confidential), Registry
Pagination (“RP.”) 719-717.

12 Defence Request for Stay, Annex C (confidential), RP.715-714.
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