
UNITED
NATIONS

Case No.: MICT-12-23-PT

International Residual Mechanism
for Criminal Tribunals Date:

Original:

14 February 2025

English

Before:

Registrar:

Decision of:

BEFORE THE DUTY JUDGE

Judge Joseph E. Chiondo Masanche

Mr. Abubacarr M. Tambadou

14 February 2025

PROSECUTOR

v.

FULGENCE KAYISHEMA

CONFIDENTIAL

DECISION ON FULGENCE KAYISHEMA'S MOTION FOR
PARTIAL AND TEMPORARY STAY OF REFERRAL

DECISION

The Office of the Prosecutor:

Mr. Serge Brammertz
Ms. Laurel Baig

Counsel for Mr. Fulgence Kayishema:

Mr. Philippe Larochelle
Ms. Kate Gibson

756MICT-12-23-PT
D756 - D751
14 February 2025                   JN

Made public pursuant to Chamber’s decision in 
MICT-12-23-R14.1, dated 16/12/2025; RPN D345-D339



I, JOSEPH E. CHIONDO MASANCHE, Judge of the International Residual Mechanism for

Criminal Tribunals ("Mechanism") and Duty Judge ofthe Arusha Branch of the Mechanism assigned

to consider this matter; I

RECALLING that , on 4 July 2001, a Judge of the International Criminal Tribunal for Rwanda

(" ICTR") confirmed the indictment against Mr. Fulgence Kayishema ("Kayishema"), charging him

with geno cide , complicity in genocide, conspiracy to commit genocide, and extermination as a crime

against humanity.i and issued a warrant of arrest requesting all memb er states of the United Nations

to search for, arrest, and transfer Kayishema to the custody of the ICTR at its seat in Arusha, the

United Republic of Tanzania;'

RECALLING that, on 22 February 2012, a Trial Chamber of the ICTR referred Kayishema's case

to the authorit ies of the Republic of Rwanda ("Rwanda") for trial before the High Court of Rwanda;"

RECALLING the warrants of arrest issued by the ICTR and the Mechanism after the referral of

Kayishema's case to Rwanda, which directed all states to search for, arrest, and transfer Kayishema

to the Rwandan authoritiesr'

RECALLING that, on 8 March 2019 , the Duty Judge of the Arusha Branch of the Mech anism issued

an amended warrant of arrest, as an interim measure and to ensure Kayishema' s apprehension,

requesting all member states of the United Nations to search for, arrest, and transfer Kayishema to

the custody ofthe Arusha Branch of the Mechanism;"

RECALLING that, on 26 September 2019, a Tr ial Chamber of the Mechanism dismissed without

prejudice the Prosecution's request for revocation of the referral of Kayishema's case to Rwanda, and

affirmed that the conditions set forth in the 2019 Arrest Warrant remain in force until further judicial

order; "

I Order Assigning the Duty Judge for the Arusha Branch to Consider a Motion, 2 1 January 2025 (confidential), p. I.
2 See The Prosecut or v. Fulgen ce Kayishema, Case No. ICTR-2001-67-[, Indictment, 5 July 2001; The Prosecutor v.
Fulgen ce Kayishema, Case No. [CTR-2001-67-1, Decision on the Prosecutor's Ex Parle Request for Search, Seizure
Arrest and Transfer, 4 July 2001, p. 4.
3 The Prosecutor v. Fulgence Kaytshema, Case No. ICTR-2001-67-[, Warrant of Arrest and Order for Transfer, 4 July
200 1, pp. 2, 3.
' The Prosecutor v. Fulgence Kayishema, Case No. [CTR-01-67-Rll bis, Decision on Prosecutor ' s Request for Referral
to the Republic of Rwanda, 22 February 20 12 ("Referral Decision"), pp. 43, 44.
' See The Prosecutor v. Fulgence Kayishema, Case No. ICTR-00 -67-Rll bis, Warrant of Arrest and Order for Transfer,
4 April 2012, pp. 2, 4; Warrant of Arrest and Order for Transfer Addressed to All States, 7 May 2014, pp. I, 2.
, Warrant of Arrest and Order for Transfer Addressed to All States, 8 March 2019 ("2019 Arrest Warrant" ), p. I; Decision
on Urgent Motion for Amendment of Arrest Warrant, 8 March 2019 (confidential and ex porte) , p. 2; Decision on a
Motion to Lift the Confidentiality of an Arrest Warrant, 7 September 2023 ("Deci sion of7 September 2023"), pp. 2, 3.
7 See Decision on Urgent Motion for Revocation of Referral and Amendment of Arrest Warrant, 26 September 20 19
("Decision of 26 September 20 19"), paras. 7,9, II , [2.
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NOTING that Kayishema was arrested on 24 May 2023 in the Republic of South Africa ("South

Africa") in accordance with the 2019 Arrest Warrant," and that he remains there pending his transfer

to the Arusha Branch of the Mechanism solely for the purpose of his onward transfer to Rwanda."

BEING SEISED OF a confidential motion, filed by Kayishema on II January 2025 , requesting,

inter alia, to "part ially and temporarily stay the implementation" of the Referral Decision until at

least 28 February 2025 in so far as it requires Kayishema' s physical transfer to Rwanda, and to order

that no organ of the Mechanism effect his transfer to Rwanda for the duration of the stay.!?

NOTING Kayishema's submissions, inter alia, that in September 2024, he was made aware of

information from South African officials about threats to his life by the Government of Rwanda,!'

and that therefore the requested stay is "warranted and necessary in the interests ofjustice't' ? to: (i)

preserve the objective of his forthcoming request for revocation of the Referral Decision - namely to

prevent his transfer to Rwanda on the basis of human rights concerns and instead to facilitate trial

before the Mech anism; 13 and (ii) allow his defence to investigate allegations of a "plot by the

Government of Rwanda [. .. ] to assassinate [him] while detained in South Africa";14

NOTING the confidential response, filed by the Prosecution on 27 January 2025, arguing, inter alia,

that: (i) the Motion should be dismissed as premature; or (ii) if the Motion is to be adjudicated on its

merits, the Government of South Africa should be invited to inform the Mechanism about any threat

to Kayishema and measures taken in response, and the Prosecution should be given access to

confidential and ex parte Annex A of the Motion ("Annex A"); 15

• 20 19 Arrest Warrant, p. I; Decision of 7 September 2023 , p. 2. See also Prosecutor v. Fulgence Kayishemo, Case No.
MICT- 12-23-AR5 3, Decision on Prosecution Appeal of Decision on Recons ideration of Reclassification, I October2024,
para. 3; Decision of26 September 2019, para. 10.
, See Decision on Fulgence Kayishema Motion for Disclosure and Reclassificat ion, 28 June 2024, p. 4 and references
cited therein.
10 Motion for Partial and Temporary Stay of Referra l Decision, I I January 2025 (con fidential with confide ntial and ex
parte Annex A and confidential Annexes B, C, and D)("Motion") , paras. 1,21-23,28. According to Kayishema, the date
of28 February 2025 is requested in light of the schedule ofdomest ic proceedings before the High Court of South Africa.
See Motion, paras. 22, 23, Annex D.
" See Motion, paras. 2, 8, 10- 13, 15, 16, Annex A.
12 M otion, para. 2.
13 See Motion, paras . 2, 5-9, 17-20. See also Public Redacted Version of Defence Notice of Intention to Seek Revocation
of Referral Decision and Request for Status Conference, II October 2024, paras. I, 2, 20. Kayishema argues that his
objections to his tran sfer to Rwanda are not so lely related to his right to a fair trial, but part icularly concern fears for his
safety, security, and fundamental human rights and that, there fore, the objective of his revocation request would be
fundamentally confounded if he were to be physically transferred to Rwanda "as it would expose him to the very risks
that he will argue invalidate the conditi ons of his referral under Article 6(6) of the Statute [of the Mechanism]". See
Motion, paras. 7-9.
14 See Motion, paras. 2, 14-16 , Annexes B, C.
IS See Prosecuti on Respon se to Kayishema Motion for Partial and Temp orary Stay of Referral Decision, 27 January 2025
(confidential) (" Res ponse"), paras. 1-7. The Prosecution argues that the Motion is premature on the basis that Kayishema
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NOTING the confidential reply, filed by Kayishema on 4 February 2025, submitting, inter alia, that:

(i) the Motion is not premature as he has the right to know the final destination of his transfer before

he is transferred from South Africa to the custody of the Mechanism, especially given the alleged

threat to his life; (ii) circumstances indicate that he may be barred from seeking revocation before an

"immediate transfer to Rwanda is effected"; (iii) he supports the Prosecution' s request seeking

submissions from the Government of South Africa; and (iv) given the Prosecution' s close working

relationship with the Government of Rwanda, Annex A should not be reclassified while potentially

ongoing threats against his physical safety remain;16

BEING FURTHER SEISED ofa confidential request, filed by the Prosecution on 5 February 2025,

seeking leave to sur-reply in order to correct misrepresentations and address new issues raised in the

Reply.!"

OBSERVING that, in accordance with Rule 153(A) of the Rules of Procedure and Evidence of the

Mechanism ("Rules") , a reply to a response may be filed "with leave of the relevant Chamber or

Single Judge", and that Kayishema has not sought leave to file the Reply;

CONSIDERING that, given the lack of opposition from the Prosecution," it is in the interests of

justice to accept the Reply as validly filed;

CONSIDERING FURTHER that, as the Reply discusses, inter alia, concerns about the logistics of

Kayishema' s tran sfer to the Mechanism for the first time,' ? it is appropriate in these circumstances to

grant the Prosecution' s request to file the Sur-Replyr'"

must submit to the Mechanism's juri sdiction to seek relief before it, and that proceedings in South Africa appear to have
been postponed on his initiat ive until 30 July 2025 . It also argues that Kayishema's contention, that his transfer to Rwanda
would be immediate upon his transfer to the custody of the Mechanism, is speculative, and further that, if Kayishema
surrenders to the Mechanism voluntarily, the Prosecution would not oppose, as a matter of procedure, allowing
Kayishema the opportunity to file for any relief to which he is entitled while in the Mechanism' s custody. See Response,
paras. 2, 4.
16 See Kayishema Reply to Prosecution Response to Motion for Partial and Temporary Stay of Referral Decision, 4
February 2025 (confidentia l) (" Reply"), paras. 1- 12.
17 See Prosecution Sur-Reply to Kayishema Reply Re: Motion for Partial and Temporary Stay of Referra l Decision, 5
February 2025 (confiden tial) ("Sur-Reply"), paras. 1-6.
18 See Sur-Reply, para. I.
19 See Reply, para. 6.
20 I recall that, while the Rules do not address the permissibility of sur-replies, leave may be granted where the reply raises
new issues to which the respondent has not already had the opportunity to respond. See Prosecutor v. Gerard
Ntakirutimana, Case No. MICT-12-17-R, Decision on Gerard Ntak irutimana's Motion for Reconsideration of " Decision
on Request for Review" , 18 September 2024, p. 4 and references cited therein.
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OBSERVING that stays may be granted when it is in the interests of justice to do so," as well as

when the execution of an order or decis ion would significantly impair the objective of a request,

whether forthcoming or filed,22 or would result in potential harm to a legally protected interest.' !

OBSERVING FURTHER that, where the transfer of an accused to a referral state is not imminent,

staying such a transfer has been considered premature and accordingly not granted;"

CONSIDERING that Kayishema does not demonstrate through submissions in the Motiorr" that his

transfer to Rwanda is imminent or that, consequently, the objective of his forthcoming request for

revocation of the referral of his case to Rwanda would be significantly impaired at this time;

CONSIDERING that, in light ofthe outcome ofthis Decision, it is presently not necessary to address

the Prosecution's requests to invite submiss ions from the Government of South Africa and to access

AnnexA;

FOR THE FOREGOING REASONS,

HEREBY RECOGNISE the Reply as validly filed;

21 See Berna rd Munyagishari v. The Prosecutor, Case No. ICTR-05-89-AR l lbis, Interim Order Relating to Bernard
Munyagishari 's Motion to Reconsider the Decis ion on Appea ls Against Referral Decision, 17 June 20 13, pp. 2, 3 (wherein
the accused's transfer to Rwandawas stayed in the interests of justice pending resolution ora motion for reconsideration);
Bernard Munyagishari v. The Prosecutor, Case No. ICTR-05-89-ARll bis, Decision on Bernard Munyagishari' s Motion
for a Stay of his Tra nsfer to Rwanda, 30 May 2013, pp. 2, 3 (where in the accused's transfer to Rwanda was stayed in the
interests of justice until three days after an ICTR Appeals Chambe r decision, denying the referral of his case, was
translated into a language he understood).
22 Decision on Urgent Motion for Stay of Decision on Fulgence Kayishema Motion for Disclosure and Reclassification,
2 July 2024 , p. 2 (wherein a stay was granted to preserve the objective ofa potential appeal or request for reconsiderat ion),
referring to Prosecutor v. Jadranko Prlic et al., Case No. IT-04-74-AR73.17, Decision on Siobodan Praljak ' s Appeal of
the Trial Chamber's Refusal to Decide upon Evidence Tendered Pursuant to Rule 92bis, I July 20 10 ("Prlic et al. Decis ion
of I July 2010"), para. 47, Prosecutor v. Radovan Karadiic, Case No. IT-95-5/18-PT, Decision on Motion for Stay of
Decision on Con tac t with Prosecution Witnesses, 24 June 2009, para. 2; Prosecutor v. Momci lo Perisic, Case No. IT-04­
8 1-ARI 08bis.4, Order Suspending the Execution of the Trial Chamber's Decision of 15 February 20 10 Pursuant to Rule
I08bis of the Rules, 23 March 20 I0 (confidential), p. I (wherei n a "suspension of the execution" of the relevant decision
was granted as the objective of a filed request would have otherwise been "significantly impaired").
23 See Prlic et al . Decision of I July 20 10, para. 47, referring to Prosecutor v. Vojislav Seselj, Case No. IT-03-67-R77.2­
A, Decision on Urgent Mot ions to Remove or Redact Documents Perta ining to Protected Witnesses, 16 December 2009
(confidential), p. 4 (wherei n, when detemnining whether to stay the enforcement of an order, the Appeals Chamber of the
International Crim inal Tribunal for the fomner Yugoslavia balanced the potential of hamn to the accused by enforcement
of the orde r with the potent ial of hamn to a legally protected interest by suspension of that order).
l' Compare Jean Uwinkindi v. The Prosecutor, Case No. ICTR-01-75-ARll bis, Decision on Uwinkindi's Motion for
Review or Recon sideration of the Decision on Referral to Rwanda and the Related Prosecution Motion, 23 February
20 12, para. 17, n. 47, ref erring to Jean Uwinkindi v. The Prosecutor, Case No. ICTR-01-7 5-Rll bis, Decision on the
Registrar's Request for Stay of Transfer of Jean Uwinkindi to Rwanda , 20 January 20 12, paras. 6, 7 (discuss ing that a
request to stay a tran sfer to the referral state was premature and not granted as an amended indictment had not been filed) ,
with Jean Uwinkindi v, The Prosecutor, Case No. ICTR-01-75-ARll bis, Inter im Order on Uwinkindi's Motion for
Review or Reconsiderat ion of the Decision of 16 December 20 11 , 26 January 20 12, p. I (not ing that, as an amended
indictment had been filed, the accused's transfer to the referral state was "imminent"),
2S See Motion, paras. 22, 23, Annex D.
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GRANT the Prosecution request to file the Sur-Reply; and

DISMISS the Motion in its entirety.

Done in English and French , the English version being authoritative.

Done this 14th day of February 2025,
At Arusha,
Tanzania

Judge Joseph . Chiondo Masanche
Duty Judge

[Seal of the Mechanism]

5
Case No. MICT-t2-23-PT 14 February 2025

751MICT-12-23-PTMade public pursuant to Chamber’s decision in 
MICT-12-23-R14.1, dated 16/12/2025; RPN D345-D339



 
 
 
 
 

Send completed transmission sheet to/ Veuillez soumettre cette fiche dûment remplie à :  
JudicialFilingsArusha@un.org OR/ OU JudicialFilingsHague@un.org 

Rev: August 2019/ Rév. : Août 2019  

 

UNITED NATIONS 

International Residual Mechanism 

for Criminal Tribunals 

 NATIONS UNIES 

Mécanisme international appelé à exercer 

les fonctions résiduelles des Tribunaux pénaux 

IRMCT . MIFRTP 
 

TRANSMISSION SHEET FOR FILING OF DOCUMENTS / FICHE DE TRANSMISSION POUR LE DEPOT DE DOCUMENTS 

 
 

 

I - FILING INFORMATION / INFORMATIONS GÉNÉRALES  

To/ À : IRMCT Registry/ Greffe du MIFRTP   Arusha/ Arusha   The Hague/ La Haye 

From/  

De : 
 President / 

Président 

 

 Registrar / 

Greffier 

 

 Chambers / 

Chambre  

 

 Other/ Autre  

      

 

 Prosecution/ 

Bureau du Procureur  

 Defence / 

Défense 

 

Case Name/  

Affaire : 

Prosecutor v. Fulgence Kayishema Case Number/ 

Affaire no: 

MICT-12-23-PT 

 

Date Created/  

Daté du : 

14 February 2025 Date transmitted/  

Transmis le : 

14 February 2025 No. of Pages/  

Nombre de pages : 

6 

Original Language / 

Langue de l’original : 

 

 English/ 

Anglais 

 French/  

Français 

 Kinyarwanda 

 B/C/S 

 Other/Autre (specify/préciser): 

      

Title of 

Document/ Titre 

du document : 

Decision on Fulgence Kayishema’s Motion for Partial and Temporary Stay of Referral 

Decision   

Classification 

Level/ 

Catégories de 

classification : 

 Unclassified/  

Non classifié 

 Confidential/ 

Confidentiel 

 Strictly Confidential/  

Strictement confidentiel 

 Ex Parte Defence excluded/ Défense exclue 

 Ex Parte Prosecution excluded/ Bureau du Procureur exclu 

 Ex Parte R86(H) applicant excluded/ Art. 86 H) requérant exclu 

 Ex Parte Amicus Curiae excluded/ Amicus curiae exclu 

 Ex Parte other exclusion/ autre(s) partie(s) exclue(s) 

(specify/préciser) :       

Document type/ Type de document : 

 Motion/ Requête 

 Decision/  

Décision 

 Order/  

Ordonnance 

 Judgement/ Jugement/Arrêt 

 Submission from parties/  

Écritures déposées par des parties 

 Submission from non-parties/ 

Écritures déposées par des tiers 

 Book of Authorities/ 

Recueil de sources 

 Affidavit/  

Déclaration sous serment 

 Indictment/ Acte d’accusation 

 Warrant/  

Mandat 

 Notice of Appeal/  

Acte d’appel 

II - TRANSLATION STATUS ON THE FILING DATE/ ÉTAT DE LA TRADUCTION AU JOUR DU DÉPÔT  

 Translation not required/ La traduction n’est pas requise 

 Filing Party hereby submits only the original, and requests the Registry to translate/  

La partie déposante ne soumet que l’original et sollicite que le Greffe prenne en charge la traduction : 

(Word version of the document is attached/ La version Word est jointe) 

 English/ Anglais  French/ Français  Kinyarwanda  B/C/S  Other/Autre(specify/préciser) : 

      

 Filing Party hereby submits both the original and the translated version for filing, as follows/  

La partie déposante soumet l’original et la version traduite aux fins de dépôt, comme suit : 

Original/  

Original en 

 English/  

     Anglais 

 French/  

     Français 

 Kinyarwanda 

 B/C/S 

 Other/Autre (specify/préciser) : 

      

Translation/  

Traduction en 

 English/  

     Anglais 

 French/  

     Français 

 Kinyarwanda 

 B/C/S 

 Other/Autre 

(specify/préciser) :       

 Filing Party will be submitting the translated version(s) in due course in the following language(s)/  

La partie déposante soumettra la (les) version(s) traduite(s) sous peu, dans la (les) langue(s) suivante(s) : 

 English/ Anglais  French/ Français  Kinyarwanda  B/C/S  Other/Autre (specify/préciser) : 

      

 

Made public pursuant to Chamber’s decision in 
MICT-12-23-R14.1, dated 16/12/2025; RPN D345-D339

mailto:JudicialFilingsArusha@un.org
mailto:JudicialFilingsHague@un.org

