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THE TRIAL CHAMBER of the International Residual Mechanism for Criminal Tribunals (“Trial

Chamber” and “Mechanism”, respectively) seised of this case;'

RECALLING that, on 6 June 2023, the Trial Chamber: (i) found, Judge El Baaj dissenting, that
Mr. Félicien Kabuga is not fit for trial and that he is very unlikely to regain fitness in the future;
(ii) maintained the temporary stay of proceedings pending the resolution of any appeal of this

coniclusion; and (iii) maintained a medical monitoring regime by a panel of independent experts;’

NOTING that, on 7 August 2023, the Appeals Chamber affirmed the determination that
Mr. Kabuga is not fit to stand trial and is very unlikely to regain fitness in the future and, in view of
the Trial Chamber’s organic familiarity with the case and the medical monitoring regime, remanded
the matter to the Trial Chamber with the instruction to impose an indefinite stay of proceedings and
determine the modalities thereof as well as expeditiously address the issue of Mr. Kabuga’s

detention and consider appropriate modalities and conditions for his release;

RECALLING that, on 18 August 2023, the Trial Chamber considered that, in determining the
modalities of the indefinite stay of proceedings and expeditiously considering the issue of
Mr. Kabuga’s release as instructed by the Appeals Chamber, it would benefit from an in-person
hearing on fhese issues after the filing of the next medical monitoring report to be submitted by the

panel of independent experts;*

NOTING the medical monitoring report filed by the panel “of independent experts on
- 31 August 2023, in which the experts maintained their view that Mr. Kabuga lacks four capacities
necessary for meaningful participation in a trial and that, on the balance of probablhtles his mental

capacities will not improve to the extent that he could be fit for trial;’

NOTING that, on 6 September 2023, the Trial Chamber heard oral submissions from the Parties in
relation to the key issues identified in the Appeal Decision of 7 August 2023 and on matters that

' See Order on Composition of Trial Chamber, 15 August 2023, p. 2. See also Order Assigning a Trial Chamber,
1 October 2020, p. 1; Order Replacing a Judge and Assigning a Reserve Judge, 26 August 2022, pp. 1, 2; Decision
Under Rule 19(E), 10 January 2023, p. 1; Order Assigning a Reserve Judge, 16 January 2023, pp. 1, 2.

2 Further Decision on Félicien Kabuga’s Fitness to Stand Trial, 6 June 2023 (“Decision of 6 June 2023”), paras. 39, 59.
3:See Prosecutor v. Félicien Kabuga, Case No. MICT-13-38-AR80.3, Decision on Appeals of Further Decision on
Félicien Kabuga’s Fitness to Stand Trial, 7 August 2023 (“Appeal Decision of 7 August 2023”), paras. 48, 74-76, 79.
See also Decision on Motions for Certification to Appeal the Further Decision on Félicien Kabuga’s Fitness to Stand
Trial, 16 June 2023, p. 2; Prosecutor v. Félicien Kabuga, Case No. MICT-13-38-AR80.3, Order Assigning Appeals to a
Bench of the Appeals Chamber, 23 June 2023, pp. 1, 2 and references cited therein.

4 Order Scheduling a Hearing, 18 August 2023, pp. 1, 2.

5 Registrar’s Submission in Relation to the “Decision on Félicien Kabuga’s Fitness to Stand Trial and to Be Transferred
to and Detained in Arusha” of 13 June 2022 and the “Further Decision on Félicien Kabuga’s Fitness to Stand Trial” of
6 June 2023, 31 August 2023 (confidential, with confidential Annex), para 6, Annex (“Joint Monitoring Report of
31 August 2023”).
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were pending at the moment Mr. Kabuga was determined to be unfit for trial and ongoing

proceedings were suspended;®

CONSIDERING that, while the Trial Chamber expeditiously considers the issue of Mr. Kabuga’s
provisional release pursuant to Rule 68 of the Rules of Procedure and Evidence,’ it is appropriate to
give effect now to the instruction identified in the Appeal Decision of 7 August 2023 and to order

an indefinite stay of proceedings in this case;

NOTING that, during the indefinite stay of the proceedings, Mr. Kabuga shall remain in detention
at the United Nations Detention Unit (“UNDU”) in accordance with Rules 59, 67, and 68(A),}
where he is closely monitored and well cared for,’ pending the resolution of the issue of his

provisional release;

CONSIDERING FURTHER that, during the indefinite stay of proceedings, the medical
monitoring regime by the panel of independent experts that was put in pléce in the Decision of
13 June 2022,'% as well as the medical reports received every two weeks from the Medical Officer
of the UNDU,!! shall remain in effect, and the Trial Chamber will continue to convene status

conferences every 120 days pursuant to Rule 69 until Mr. Kabuga is released from the UNDU;'2

NOTING, however, that, in relation to the medical reports received every two weeks, the Trial

Chamber will consult with the Medical Officer of the UNDU regarding the current reporting regime

6 See Transcript (“T.”) 6 September 2023 pp. 1-3.

7 See T. 6 September 2023 p. 19. Release prior to acquittal or termination of a case is only expressly contemplated in
the Statute and Rules through provisional release under Rule 68.

8 Mr. Kabuga was arrested based on an international arrest warrant issued by the Mechanism on 29 April 2013, as
amended by a decision of 21 October 2020 directing his transfer to the Hague branch, rather than the Arusha branch.
See Warrant of Arrest and Order for Transfer Addressed to All States, 29 April 2013, pp. 1-3; Decision on Félicien
Kabuga’s Motion to Amend the Arrest Warrant and Order for Transfer, 21 October 2020, paras. 2, 18. This arrest
warrant is predicated on the confirmation of the amended indictment filed before the International Criminal Tribunal for
Rwanda on 13 April 2011, which was further amended on 1 March 2021 pursuant to an order of the Trial Chamber, See
The Prosecutor v. Félicien Kabuga, Case No. ICTR-98-44B-PT, Decision on the Prosecutor’s Request for Leave to File
an Amended Indictment, 13 April 2011 (confidential); The Prosecutor v. Félicien Kabuga, Case No. ICTR-98-44B-I,

Amended Indictment, 14 April 2011; Decision on Prosecution Motion to Amend the Indictment, 24 February 2021,

para. 22; Prosecution’s Second Amended Indictment, 1 March 2021 (pubhc with confidential Annex). The Rules
mandate detention on remand once an accused is arrested and transferred to a relevant branch except on an order of a
Chamber. See Rules 59, 67, and 68(A).

? Joint Monitoring Report of 31 August 2023, Reglstry Pagination 5835, 5834. See also T. 6 September 2023 p. 2.

10 See Decision on Félicien Kabuga’s Fitness to Stand Trial and to Be Transferred to and Detained in Arusha,
13 June 2022 (“Decision of 13 June 2022”), para. 62.

11 See Order Following Initial Appearance, 25 November 2020, p.3; T. 8 March 2023 pp. 5-11. See also Decision of
6 June 2023, para. 2.

12 See also T. 6 September 2023 pp. 13, 14.
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and, should any changes be recommended and following consultation with the Parties, a further

order will be issued;?

NOTING FURTHER that the Prosecution requests that its expert be granted access to the Joint
Monitoring Report of 31 August 2023 and to all future medical monitoring reports, which the

Defence opposes, and that the Defence requests that its experts be granted access to such reports; !4

CONSIDERING that the Trial Chamber has routinely granted requests of the Parties to share
medical reports with their respective medical experts on a confidential basis, and that the Defence

has not identified a sufficient basis that justifies taking a different approach at this time;"

FINDING, therefore, that the Parties may share the Joint Monitoring Report of 31 August 2023
with their respective experts on a confidential basis, as well as future medical monitoring reports,

subject to any specific challenges a party may raise;

NOTING that, during the oral hearing of 6 September 2023, the Trial Chamber sought the views of
the Parties in relation to motions that were pending at the time of the issuance of the Appeal
Decision of 7 August 2023 — namely the joint motion for a site visit motion,'® the Prosecution’s
Rule 110 motion!” and -a Prosecution bar table motion'® — as well as any further submissions in
connection with an outstanding confidential subpoena to a Prosecution witness'® and in relation to
the Prosecution motion to release Witness KAB041 from his solemn declaration, which was filed

on 8 August 2023;%

CONSIDERING that the Parties primarily agree on how the aforementioned motions and

Subpoena should be addressed at this stage and that it is appropriate to proceed accordingly;?!

13 See also T. 6 September 2023 pp. 18, 19.

4T, 6 September 2023 pp. 9-13.

15 See T. 6 September 2023 p. 13. See also Appeal Decision of 7 August 2023, para. 14, n. 62.

16 Joint Submission on Trial Calendar and Site Visit, 24 November 2022 (“Joint Site Visit Motion”). See also Joint
Submission on Joint Proposal for Site Visit, 22 December 2022 (public, with confidential Annex); Further Submissions
on the Joint Proposal for Site Visit, 20 April 2023 (public, with confidential Annex).

17 Prosecution Sixth Motion for the Admission of Evidence Pursuant to Rule 110: Kaiser Rizvi and Mathias Ruzindana,
3 May 2023 (“Rule 110 Motion™). '

18 Prosecution First Motion for Admission of Documents from the Bar Table and for Judicial Notice of Authenticity,
26 May 2023 (public, with confidential Annexes A to C) (“Bar Table Motion”). ’
19 Decision on Prosecution Motion to Subpoena Witness KAB069 and to Hear His Testimony by Video-Conference and
in Closed Session, 11 April 2023 (confidential) (“Subpoena”), p. 5.

20 Prosecution Motion to Release Witness KAB041 from the Solemn Declaration, 8 August 2023 (“Motion with respect
to Witness KAB041”). The examination-in-chief of Witness KAB041 commenced on 2 March 2023, but he did not
complete his testimony. See T. 2 March 2023 p. 34. See also T. 8§ March 2023 pp. 2, 8, 22, 30.

21 See T. 6 September 2023 pp. 3-9.
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FINDING, therefore, that: (i) the Joint Site Visit Motion and the Rule 110 Motion and Bar Table
Motion are dismissed without prejudice; (ii) the Prosecution’s Motion with respect to Witness
KABO041 is granted in so far as the Trial Chamber declares his testimony complete, subject to the
witness being recalled if and when the trial resumes; and (iii) the Trial Chamber will vacate the

confidential Subpoena in a separate decision;

FINDING FURTHER that, during the indefinite stay of the proceedings, the Trial Chamber will

no longer consider motions of an evidentiary nature that relate to the charges against Mr. Kabuga;*?

NOTING that, dﬁring the oral hearing of 6 September 2023, the Defence indicated that it had
commenced implementing measures in specific prospective States into which Mr. Kabuga may seek
to be provisionally released to ensure that he would be adequately cared for,? and it requested that
the Trial Chamber issue an order for the Registry to fully cooperate with the Defence in order to

assist them with applications to the national domestic authorities identified during the hearing;?*

NOTING the submission from the Registry that any assistance provided by the Registry to the
Defence in relation to assisting in their efforts to establish the necessary conditions for release to

national jurisdictions can only take place as a result of a decision from the Trial Chamber;?

CONSIDERING that, under the present circumstances and bearing in mind the importance of
Mr. Kabuga’s liberty interests, the most expeditious manner to address the issue of Mr. Kabuga’s.
release consistent with the Appeal Decision of 7 August 2023 is to provide suppbrt for the
Defence’s efforts to secure Mr. Kabuga’s provisional release into the States it has already identified

and to other States that the Defence may identify in the future;?¢

CONSIDERING FURTHER that, in order to give full effect to the Appeal Decision of
7 August 2023, the Trial Chamber may seek submissions as to the appropriateness of any State to

which Mr. Kabuga may be provisidn‘ally released,;

FINDING that it is necessary to order the Registry to engage with the Defence and use its good

offices to-provide all possible support in facilitating contact and communication between the

22 See also Prosecutor v. Momir Talié, Case No. 1T-99-36/1-T, Decision on Motions, 26 November 2002, p. 4 (wherein
the trial chamber stated that it was not prepared to accept any other motions not related to the issue whether to continue
or re-start the case).

2 See T. 6 September 2023 pp. 24-32.

2 See T. 6 September 2023 pp. 25-29. See also T. 6 September 2023 p. 38.

5 See T. 6 September 2023 p. 40.

% See T. 6 September 2023 p. 31 (wherein the Defence stated that, if it is not possible for Mr. Kabuga to be
_provisionally released in the States it has already identified, it will suggest other possibilities to the Trial Chamber).

‘ 4
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Defence and the appropriate authorities of any national jurisdictions in which Mr. Kabuga seeks

provisional release;
FOR THE FOREGOING REASONS,
HEREBY STAYS the present proceedings indefinitely;

ORDERS that, during thé indefinite stay of proceedings, Mr. Kabuga shall remain in detention at

the UNDU, pending the resolution of the issue of his provisional release;

MAINTAINS the medical monitoring regime by the panel of independent experts, with the next
report being due 180 days from the report filed on 31 August 2023, as well as the medical
monitoring regime from the Medical Officer of the UNDU, and that status conferences will

continue every 120 days pursuant to Rule 69 until Mr. Kabuga is released from the UNDU;

AUTHORIZES the Parties to share the Joint Monitoring Report of 31 August 2023 and all future

medical monitoring reports on a confidential basis with their respective experts;

DISMISSES the Joint Site Visit Motion and the Prosecution’s Rule 110 Motion and Bar Table

Motion without prejudice;

GRANTS the Prosecution’s Motion with respect to Witness KAB041 in so far as the Trial
Chamber declares his testimony complete, subject to the witness being recalled if and when the trial

resumes;

ORDERS the Registry to engage with the Defence and use its good offices to provide all possible
support in facilitating contact and communication between the Defence and the appropriate

authorities of any national jurisdictions in which Mr. Kabuga seeks provisional release; and
REMAINS seized of the issue of Mr. Kabuga’s provisional release.

Done in English and French, the English version being authoritative.

Done this 8th day of September 2023, : / /émﬂm

At The Hague, Judge Iain Bonomy
The Netherlands ' Presiding Judge
[Seal of the Mechanism]
5
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