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1. I, Carmel Agius, President of the International iBeal Mechanism for Criminal Tribunals
(“President” and “Mechanism”, respectively), amssei of a request, dated 8 August 2017, that
Mr. Dragoljub Kunarac (“Kunarac”) submitted to myedecessor, wherein he seeks to be granted

early release (“Application™.
. BACKGROUND

2. Kunarac surrendered to the International Crimimebunal for the former Yugoslavia
(“ICTY”) on 4 March 1998 and was transferred to theited Nations Detention Unit (“UNDU”) in
The Hague on the same day.

3. On 22 February 2001, Trial Chamber Il of the ICTYr{al Chamber”) found Kunarac
guilty of torture, rape, and enslavement as criragainst humanity, and torture and rape as
violations of the laws or customs of war, and secee him to 28 years of imprisonmérﬂ)n

12 June 2002, the ICTY Appeals Chamber affirmedataa’s convictions and senterfce.

4, On 12 December 2002, Kunarac was transferred toF#ueral Republic of Germany
(“Germany”) to serve the remainder of his senteh@n 1 November 2016, he had served

two-thirds of his 28-year sentente.

5. On 2 February 2017, after being notified of Kun&adigibility for early release under
German law, and following Kunarac’'s own request éarly release, my predecessor issued a
decision denying Kunarac early reledsghe high gravity of the crimes and the fact thankrac

had not demonstrated sufficient signs of rehakiitaweighed against his early reledse.

! Request (for early release from ICTY-imposed semfendated 8 August 2017, received by my predecessor on
14 August 2017 (confidential), paras. 1,Se Internal Memorandum from the then-President to the Regigated

18 August 2017 (confidential) (“Memorandum of 18 August 2017apa. | note that a public redacted version of the
Application was filed on 20 December 2088e Public Redacted Version of Dragoljub Kunarac’s Pendinguist for
Early Release, 20 December 2018 (with public redacted annex)

2 Decision of the President on the Early Release ofy@jab Kunarac, 2 February 2017 (public redacted) (“Decision
Denying Early Release”), para. 3. | note that the confideeversion of the Decision Denying Early Release filas

on the same daysee also Prosecutor v. Dragoljub Kunarac et al., Case No. IT-96-23-T & IT-96-23/1-T, Judgement,
22 February 2001 (“Trial Judgement”), p. 283.

3 Trial Judgement, paras. 883, 885.

* Prosecutor v. Dragoljub Kunarac et al., Case No. IT-96-23 & IT-96-23/1-A, Judgement, 12 June 208ppgal
Judgement”), p. 125. None of the Trial Chamber’s factudirigs with respect to Kunarac were reversed on appeal.
See eg. Appeal Judgement, paras. 5-10, 256.

® Decision Denying Early Release, para. 3.

® Decision Denying Early Release, para. 23.

" Decision Denying Early Release, paras. 1, 8, 15788,

8 Decision Denying Early Release, paras. 20, 55, 68.
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II. APPLICATION

6. On 14 August 2017, my predecessor received theiégifn, in which Kunarac requests
that he be granted early release based on themafmn contained therein as well as in an earlier
letter dated 31 October 201&unarac submitdnter alia, that: (i) he has “the right” and has “met
all the conditions to have [his] sentence termiddtemediately™® (ii) he considers himself “re-
socialized, at least as much as most of those fmmwtermination of sentence was approved”;
(iii) his work in the library and the fact that, addition to his regular salary, he has been gitien
maximum available bonus is proof that he is resjbmsind resocialisetf; (iv) circumstances have
changed with respect to where he will live aftex idleasé? and (v) if released he does not wish to

be returned to Bosnia and Herzegovifia.

7. On 18 August 2017, my predecessor requested tlatRegistry of the Mechanism
(“Registry”) undertake the steps prescribed in gaphs 3 to 5 of the Practice Direction
(MICT/3).®

8. On 25 August 2017, the Registry requested that @eynprovide the relevant information
pursuant to paragraph 4 of the Practice DirectiC{T/3).'°

9. On 7 November 2017, my predecessor requested lileaRegistry organise a visit to
Kunarac with the UNDU Medical Officer, so that goet could be prepared on Kunarac’s medical

situation in part for the purposes of determining Application*’ The Registry thereafter contacted

° Application, paras. 1, 5, f&ferring to a letter from Kunarac to the then-President, date®&mber 201&onveying

the Application (for pardon, commutation of sentence or eadlease), dated 24 October 2016, signed
31 November [sic] 2016 (confidential with confidential attachteel and 2) (collectively, “Submission of 31 October
2016"). | note that, as a submission was filed by counsel mmakac’s behalf, my predecessor did not take the
Submission of 31 October 2016 into account in adjudicating the gaity release matte®ee Decision Denying Early
Release, fn. 12. As Kunarac is not presently representecbinysel with respect to the Application, and as the
Submission of 31 October 2016 was not previously consideredfaings it is relevant and supplements the
Application, | will exceptionally take it into account in rdgtermination of this present request for early release.

19 Application, para. 1See Submission of 31 October 2016, paras. 91, 104.

11 Submission of 31 October 2016, para. 198 Submission of 31 October 2016, para. 104.

2 Submission of 31 October 2016, para. 109.

13 Application, para. 2.

4 Submission of 31 October 2016, para. 72.

5 Memorandum of 18 August 2017, para. 2; Practice Directiothe Procedure for the Determination of Applications
for Pardon, Commutation of Sentence, and Early Releddeersons Convicted by the ICTR, the ICTY, or the
Mechanism, MICT/3, 5 July 2012 (“Practice Direction (MIG)} Although this matter first arose when Practice
Direction (MICT/3) was in force, it has since been rediddnless otherwise indicated, references will be madbe
current Practice Directiortee Practice Direction on the Procedure for the Deternonadif Applications for Pardon,
Commutation of Sentence, or Early Release of Persons @edvby the ICTR, the ICTY, or the Mechanism,
MICT/3/Rev.3, 15 May 2020 (“Practice Direction”).

8 Internal Memorandum from the (Acting) Registry OffiéerCharge, Hague branch to the then-President, dated
17 October 2017 (confidential), para. 3 (indicating tharn@n authorities had communicated that they were still
awaiting this information and would follow up with their natiboaunterparts to obtain it).

" Internal Memorandum from the then-President to the Ragislated 7 November 2017 (confidential), para. 2.
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German authorities in an effort to formalise aremgnts, and subsequently indicated that it was

awaiting updated medical information from the pmis®fore it could finalise the visit.

10.  On 14 November 2017, the Registrar conveyed to ragigtessor a memorandum from the
Office of the Prosecutor (“Prosecution”) addressimgjer alia, Kunarac’'s cooperation with the
ICTY or Mechanism Prosecutidn.

11. On 24 November 2017, the German Ministry of Foreidfairs transmittedjnter alia, a
report from the Director of Bochum Prison, dated@3tober 2017, which provides an assessment

of Kunarac pursuant to section 57(1) of the Ger@eminal Code?°

12.  On 17 January 2018, the Embassy of Germany to #t@elands conveyed an updated

report from the prison authorities on Kunarac’s foaldcondition®

13.  Following an incident on 22 January 20%£8the visit to Kunarac, scheduled for
29 January 2018, was postporiédt was further postponed following a communicatifsom

German authorities on 12 February 2618.

18 Internal Memorandum from the (Acting) Registry OffiéerCharge, Hague branch to the then-President, dated
4 December 2017 (confidential), paras. 2-3 (noting transl&tiom German into English would also be needed).

9 Internal Memorandum from the (Acting) Registry OfficerGharge, Hague branch to the then-President, dated
14 November 2017 (confidentiapnveying an Internal Memorandum from the Office of the Prosecutoic@fin-
Charge to the (Acting) Registry Officer-in-Charge, Hagbranch, dated 25 September 2017 (confidential)
(“Prosecution Memorandum on Cooperation”), paras. 1-2.ote nthat only the first two paragraphs of this
memorandum, which address the issue of cooperation, weneeyed to Kunarac for his comment, which he
subsequently provided. | also note that a confidential redaetrsion of the Prosecution Memorandum on Cooperation
was also conveyedse Internal Memorandum from the then-President to the Ragisdated 22 November 2017
(confidential), paras. 3-4; Internal Memorandum from ¢RAeting) Registry Officer-in-Charge, Hague branch te th
then-President, dated 16 January 2018 (confidential) (“Mantwm of 16 January 2018"), para. 14.

20 |nternal Memorandum from the (Acting) Registry OffidgerCharge, Hague branch to the then-President, dated
28 November 2017 (confidential) (“Memorandum of 28 November 201@dya. 2, conveying, inter alia, a
communication from the Public Prosecutor’'s Office, Ministof Justice of North Rhine-Westphalia, dated
14 November 2017 (confidential); Director of Bochum Prison&pdRt pursuant to Section 57(1) of the German
Criminal Code, dated 27 October 2017 (confidential) (“2017 PrisepoR’); Letter from Kunarac to the then-
President, dated 8 November 2017 (confidential) (“LeifeB November 2017"). | note that a copy of the 2017 Prison
Report was provided to Kunarac by German authories2017 Prison Report, p. 1. The Registry also translated into
BCS,inter alia, the documents provided by Germany, so that they couldabsntitted to Kunarac for any comments.
See Memorandum of 28 November 2017, para. 6. Following the completitre dranslations, the Registry sent these
documents to Kunarac in BCS and English on 21 December 2017ra€upeovided his comments in letters dated
29 December and 30 December 2017, both of which the Regiahslated from BCS into English before providing
them to my predecessofee Memorandum of 16 January 201&nveying a letter from Kunarac to the (Acting)
Registry Officer-in-Charge, Hague branch, dated 29 DecefiEr; Letter from Kunarac to the then-President, dated
30 December 2017 (“Letter of 30 December 2017").

2L Internal Memorandum from the (Acting) Registry Offi¢erCharge, Hague branch to the then-President, dated
19 January 2018 (confidentiajpnveying a note verbale from the Embassy of Germany to the Netherlands, dated
17 January 2018 (confidential).

22 peinfra, para. 22.

2 ee Internal Memorandum from the (Acting) Registry OfficerGharge, Hague branch to the then-President, dated
24 January 2018 (confidential), paras. 1, 3; Internal Menghna from the then-President to the Registrar, dated
25 January 2018 (confidential), para. 3.
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14. In a letter dated 24 February 2018, Kunarac agkatconsideration of the Application be
put on hold until his medical situation was resdl¥&By 1 March 2018, the Registry was in the
process of arranging the visit to Kunarac in comgiogn with German authoriti€§, which

ultimately took place on 15 March 2018.

15. On 9 April 2018, the Registrar conveyed to my poedsor the medical report that the
UNDU Medical Officer prepared after visiting Kunar® This report was subsequently transmitted
to Kunarac who provided his comments on it in getetlated 2 June 20¥80n 19 June 2018, the
Registrar was asked to liaise with the UNDU Medi©#icer with respect to certain comments that
Kunarac had mad®. A further report by the UNDU Medical Officer wasrweyed to my
predecessor on 6 July 20%'8yho in turn shared its contents with Kunata&unarac provided his

comments on this additional report in a letter daté July 20183

16. On 24 October 2018, a decision ordering Kunarafiléoa public redacted version of the
Application was issuetf. In a letter dated 8 November 2018, Kunarac idientithe text that he
wished to have redactédOn 26 November 2018, noting that Kunarac did reotehthe benefit of
Counsel and that further redactions may be neeugdpredecessor requested that the Registry

inform Kunarac of additional possible redactidhdn a letter dated 7 December 2018, Kunarac

24 Internal Memorandum from the (Acting) Registry Offi¢erCharge, Hague branch to the then-President, dated
15 February 2018 (confidential), paras. 2-3.

% Internal Memorandum from the then-President to the Ragislated 6 March 2018 (confidential), paras. 3, 9.

%8 Internal Memorandum from the Registrar to the thenithees, dated 1 March 2018 (confidential) (‘Memorandum of
1 March 2018"), para. 9.

" Internal Memorandum from Legal Officer, Registry, to tiven-President, dated 3 April 2018 (confidential), para. 1.
28 Internal Memorandum from Legal Officer, Registry to tihert-President, dated 9 April 2018 (confidential),
conveying an Internal Memorandum from the Medical Officer, UNDU ttee Registrar, dated 9 April 2018
(confidential) (“First Medical Report”).

29 See Internal Memorandum from then-President to the Registraedd2? May 2018 (confidential), para. 3; Internal
Memorandum from then-President to the Registrar, datedJu®e 2018 (confidential) (“Memorandum of
19 June 2018"), para. i¢ferring, inter alia, to Letter from Kunarac to the then-President, dated 2 2048, and
received on 6 June 2018 (confidential) (“Letter of 2 June 2018”

30 Memorandum of 19 June 2018, para. 4.

3! Internal Memorandum from the Deputy Chief, Registry, Utatpranch to the then-President, dated 6 July 2018
(confidential),conveying, inter alia, an Internal Memorandum from the Medical Officer, UNBIthe Registrar, dated
27 June 2018 (confidential) (“Second Medical Report”).

%2 | etter from the then-President to Kunarac, dated 11 July @@tsidential), p. 2.

33 |etter from Kunarac to the then-President, dated 172018 (confidential) (“Letter of 17 July 2018").

34 Decision on Prosecution Request for a Public Redactedovien$ Dragoljub Kunarac's Pending Request for Early
Release, 24 October 2018 (confidential), g5e.also Corrigendum, 30 October 2018 (confidential).

35 Internal Memorandum from the Deputy Chief, Registfggue branch to the then-President, dated 19 Nove20ii8
(confidential), para. 2.

% Internal Memorandum from the then-President to tepuy Chief, Registry, Hague branch, dated 26 Nove2hiEs
(confidential), paras. 3-4.
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provided an updated set of redactions for the Apyittn®’ The public redacted version of the

Application was thereafter filed on 20 December@1
17.  On 13 February 2019, the Prosecution filed submissopposing Kunarac's early reled3e.

18.  On 20 January 2020, | received a memorandum framRtbgistrar conveyingnter alia:

(i) a letter from the Hamm Public Prosecutor Geherad (ii) a report of the Director of Bochum
Prison, dated 15 November 2019, which provides ssessment of Kunarac pursuant to section
57(1) of the German Criminal Co&2.

19. In a letter dated 28 October 2020, Kunarac subditteat he opposed the Prosecution

Submissions and that the competent court had déane of any legal responsibilifyf.

20.  With regard to the Application, | have consultedhndudge Meron in his capacity as a
Judge of the sentencing Chamffess foreseen under Rule 150 of the Rules of Proeednd
Evidence of the Mechanism (“Rules”). As no othaitglts who imposed the sentence upon Kunarac
are Judges of the Mechanism, | also consulted dutige Lee G. Muthoga, in accordance with

Rule 150 of the Rules and paragraph 16 of the eeabirection.
[Ill.  INTERVENING EVENTS: ONGOING CRIMINAL INVESTIGATIONS

21. Criminal investigations stemming from an incidemttlae Bochum Prison that involved

Kunarac were initiated in February 2018 and wereresolved until late 2028. The Mechanism

37 Internal Memorandum from the then-President to theue@hief, Registry, Hague branch, dated 19 Decer20&8
(confidential), paras. 1-2.

%8 pyblic Redacted Version of Dragoljub Kunarac's PendinguBgtfor Early Release, 20 December 2018 (with public
redacted annex).

% prosecution Submissions Regarding Request for Gragklunarac's Early Release, 13 February 2019 (confidential
with confidential Annexes A-C and confidential and ex panmeéx D) (“Prosecution Submission”), paras. 2, 11-14,
16.

“% Internal Memorandum from the Registrar to the R, dated 20 January 2020 (confidentiedyveying a note
verbale from the Embassy of Germany to the NetherlandsddieJanuary 2020 (confidentiatyansmitting a letter
from the Hamm Public Prosecutor General, dated 20 Nove2®®d (confidential), and the Director of Bochum
Prison’'s Assessment of Dragoljub Kunarac Pursuant toidded7(1) of the German Criminal Code, dated
15 November 2019 (confidential) (“2019 Prison Report”). | nbét & copy of the 2019 Prison Report was provided to
Kunarac by German authoriti€See 2019 Prison Report, pp. 2, 8.

“1 |etter from Kunarac to the President, dated 28 Octobed @fithfidential) (“Letter of 28 October 20207), pp. 1- 2.

“2 See Appeal Judgement, p. 127, para. 431.

43 Memorandum of 1 March 2018pnveying, a note verbale from the Embassy of Germany to the Netherlands, dated
26 February 2018 (confidentialjransmitting communications from the Hamm Public Prosecutor Geneedkdd
16 February 2018 (confidential), and the Director of BochumoRyiddated 5 February 2018, (confidential)
(collectively, “February 2018 Communications”); Internal M@andum from the (Acting) Registry Officer-in-Charge,
Hague branch to the then-President, dated 22 March 26fh8dential),conveying English translations of the February
2018 Communications; Internal Memorandum from the RegistrahedPresident, dated 8 July 2020 (confidential)
conveying, inter alia, a letter from Kunarac to the Deputy Chief, Registryglta branch, dated 28 May 2020
(confidential) (“Letter of 28 May 2020”), and the decision tbE competent, dated 18 May 2020 (confidential)
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and German authorities remained in regular contiaciughout this period and. Kunarac was

informed that the Application would be determine@® the matter was resolv&d.

22. On 22 January 2018, there was incident between kKgnand other inmates during
which it is alleged that: (i) an inmate grabbed Krat [REDACTED]; and (ii) the same inmate,
along with other inmates, pushed Kunarac to theuggo(“22 January 2018 Incident*j.The
following day, Kunarac was admitted to the prisoospital [REDACTED]® Disciplinary
proceedings were initiated against those involvedhe incident and an investigation was
launched'” On 29 March 2019, the investigation into the 28u?ay 2018 Incident was closed
[REDACTED].*®

23. On 24 April 2019, | was informed that the Prosecst®ffice in Bochum had launched
a new investigation against Kunarac [REDACTED] ielation to the 22 January 2018

Incident?®

24. On 18 May 2020, the competent court denied theastgio conduct a trial against Kunarac
[REDACTED].>®

25.  On 25 September 2020, | receiveahate verbale from German authorities informing the
Mechanism of the Decision of 18 May 2020 and thaigis not appealed.

V. APPLICABLE LAW

26.  Pursuant to Article 26 of the Statute of the Medbran(“Statute”), there shall only be
pardon or commutation of sentence if the Presidétite Mechanism so decides on the basis of the

interests of justice and the general principledasi. While Article 26 of the Statute, like the

(“Decision of 18 May 2020"); Internal Memorandum from thegitrar to the President, dated 25 September 2020
(confidential) (“Memorandum of 25 September 2020").

4 see e,g. Letter from the then-President to Kunarac, dated 20 2008 (confidential), p. 2; Letter from the then-
President to Kunarac, dated 16 August 2018 (confidential), fd.efter from Kunarac to the President, dated
24 April 2019 (confidential) (“Letter of 24 April 2019”), pg-3.

45 February 2018 Communications, pS8e Memorandum of 1 March 2018, paras. 1, 3 also 2019 Prison Report,
pp. [REDACTED] (discussed in the assessment the socialceeprovided), [REDACTED] (discussed in the
assessment the psychological service provided).

“% February 2018 Communications, pS8e Memorandum of 1 March 2018, para. 1.

a1 February 2018 Communications, pp. 1, & Memorandum of 1 March 2018, paras. 3, 7.

“8 Internal Memorandum from the Deputy Chief, Registryagtie branch to the President, dated 24 April 2019
(confidential) (“Memorandum of 24 April 2019"xonveying a note verbale from the Embassy of Germany to the
Netherlands, dated 16 April 2019 (confidentialjgte verbale of 16 April 2019, p. 1.

% Memorandum of 24 April 201@pnveying the Note verbale of 16 April 2019, p. 1.

*0 Decision of 18 May 2020, pp. 1, 3-4.

1 Memorandum of 25 September 2020nveying a note verbale from the Embassy of Germany to the Netherlands,
dated 14 August 2020 (confidential).
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equivalent provisions in the Statutes of the Inriéonal Criminal Tribunal for Rwanda (“ICTR”)
and the ICTY before it, does not specifically mentirequests for early release of convicted
persons, the Rules reflect the President's powetetl with such requests and the longstanding
practice of the ICTR, the ICTY, and the Mechanisnthiis regard.

27.  Rule 150 of the Rules provides that the Presideait,aupon receipt of a direct petition from
the convicted person, determine, in consultatiotin wny Judges of the sentencing Chamber who
are Judges of the Mechanism, whether early releasg@propriate. If none of the Judges who
imposed the sentence are Judges of the MechartienRresident shall consult with at least two
other Judge®

28.  The general standards for granting early releasesetr out in Rule 151 of the Rules, which
provides that in making a determination on pardmmmutation of sentence, or early release, the
President shall take into accouimter alia, the gravity of the crime or crimes for which the
prisoner was convicted, the treatment of similaityated prisoners, the prisoner's demonstration

of rehabilitation, and any substantial cooperatibthe prisoner with the Prosecution.

29.  Paragraph 5 of the Practice Direction provides @éhebnvicted person may apply directly to
the President for pardon, commutation of senteoicearly release, if he or she believes that he or
she is eligible. Paragraph 10 of the Practice Dimacindicates that the President may direct the
Registry to collect information which he or she siders relevant to the determination of whether
pardon, commutation of sentence, or early releasgppropriaté® Paragraph 13 of the Practice
Direction states that the convicted person shallghven 14 days to examine the information
received by the Registrar, following which he oesmay provide any written submissions in
response. Paragraph 19 of the Practice Directietips that the President shall determine
whether early release is to be granted having detmthe criteria specified in Rule 151 of the
Rules, the interests of justice, the general ppiesi of law and any other information that he @ sh

considers relevant.

30. According to Article 25(2) of the Statute, the Maailsm supervises the enforcement of
sentences pronounced by the ICTR, the ICTY, oMeehanism, including the implementation of
sentence enforcement agreements entered into byrited Nations with Member States. The
agreement between the ICTY and the Government om@ey concerning the enforcement of

Kunarac’'s sentence, dated 14 November 2002 (“Eafoent Agreement”), appliesutatis

°2 See also Practice Direction, para. 16.
%3 See Practice Direction, para. 10.
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mutandis to the Mechanism: Article 7(2) of the Enforcement Agreement provideser alia, that
the President shall determine whether pardon omuatation of sentence is appropriate, and if the
President determines that pardon or commutaticsenfence is not appropriate Germany shall act

accordingly.
V. ANALYSIS
A. Eligibility

1. Eligibility before the Mechanism

31. All convicted persons serving a sentence undeMbehanism’s supervision are eligible to
be considered for early release upon having setweethirds of their sentence, irrespective of:
(i) whether the person was convicted by the ICT#, KCTY, or the Mechanism; (ii) where the
sentence is being served; and (iii) whether thetenas brought before the President through a
direct petition by the convicted person or a natifion from the relevant enforcement Stit€he
two-thirds mark has been described as being “ieress an admissibility threshold’ As Kunarac
passed this two-thirds threshold on 1 November 201 is eligible to be considered for early

release.

2. Eligibility under German Law

32.  Under section 57(1) of the German Criminal Codeopvicted person may be released on
parole if two-thirds of the imposed sentence, tftlass than two months, have been serfed.
this respect, | recall that even if Kunarac is iblig for release on parole under German law, the
early release of persons convicted by the ICTYsfakclusively within the President’s discretion,
pursuant to Article 26 of the Statute and Rules &5 151 of the Rules.

54 See Security Council Resolution 1966 (2010), 22 December 2010, $ara

%5 See Prosecutor v. Laurent Semanza, Case No. MICT-13-36-ES.2, Decision on Laurent Semanzpjsication for
Early Release, 17 September 2020 (public redact&#néinza Decision”), para. 26Prosecutor v. Radoslav Brdanin,
Case No. MICT-13-48-ES, Decision on the Application efdBslav Bdanin for Early Release, 28 February 2020
(public redacted) @Brdanin Decision”), para. 2%rosecutor v. Mirosav Bralo, Case No. MICT-14-78-ES, Decision on
the Early Release of Miroslav Bralo, 31 December 2019 (puitiacted) (Bralo Decision”), para. 22.

56 Semanza Decision, para. 25 and references cited therein.

57 Decision Denying Early Release, para. 23.

%8 See Decision Denying Early Release, para. 15.

%9 See e.g. Semanza Decision, para. 29Brdanin Decision, para. 33Bralo Decision, para. 26See also Decision
Denying Early Release, para. 16.
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B. General Standard for Granting

33. A convicted person having served two-thirds ofdridier sentence shall be merely eligible

to apply for early release and not entitled to suelease, which may only be granted by the
President as a matter of discretion, after congigdahe totality of the circumstances in each case,
as required by Rule 151 of the Rufés recall that Rule 151 of the Rules provides a-eghaustive

list of factors to be considered by the Presidehich | will address in turn below.

1. Gravity of Crimes

34. The crimes for which Kunarac has been convictedadra high gravity. He was found
guilty of torture, rape, and enslavement as criragainst humanity, and torture and rape as
violations of the laws or customs of war for crinoesnmitted during the armed conflict in thecgo
area in Bosnia and Herzegovina, where the Bosniarb A\rmy and paramilitary groups
systematically attacked the non-Serb civilian pefigh®® The aim of the campaign was to
“cleanse” the Fea area of non-Serbs. Muslim women, who were a ‘iipdarget of the attack”,

were detained in intolerable conditions in two lazhools and a sports centfe.

35. Kunarac, the then-leader of a reconnaissance umithaformed part of a local tactical
group® took girls or women from these detention centeesecondary locations where they were
kept for varying lengths of tim&. Kunarac personally raped five Muslim girls or wanfie and
brought these and other girls or women to the s#mgnlocations, with the knowledge that once
there they would be raped by soldi&&he Trial Chamber found that the rapes resulteskirere
mental and physical pain and suffering for theimstwho were taken for the very purpose of rape
and were chosen only because of their Muslim eityri€ Kunarac also personally committed the
act of enslavement with respect to one of theds gird, by assisting in setting up the conditions a
the secondary location, he aided and abetted thlexament of another gitf. The Trial Chamber
found that, during their stay at this secondargtion, these two girls were denied any control over

their lives: they had to obey all orders, they adio household chores, and they had no realistic

60 Semanza Decision, para. 3@rdanin Decision, para. 38ralo Decision, para. 27 and references cited therein.

61 Appeal Judgement, para. 3; Trial Judgement, paras. 858, 883.

62 pAppeal Judgement, para. 3; Trial Judgement, paras. 574-575.

83 See Appeal Judgement, paras. 2, 5; Trial Judgement, para. 49.

64 See Trial Judgement, paras. 638, 663, 670, 685, 700, 724.

% See eg. Trial Judgement, paras. 583, 654, 656, 670 (referrifyBo and FWS-87), 684 (referring to FWS-95), 711
(referring to FWS-183), 724 (referring to FWS-191).

®6 See Trial Judgement, paras. 656, 666, 670, 685, 701, 711, 724-72529274%.

" Trial Judgement, para. 66%e also Trial Judgement, paras. 583-585, 653-656, 669, 711.

% Trial Judgement, para. 74%e also Trial Judgement, para. 864.

9
Case NOMICT-15-88-ES.1 31 December 20z



271

option to flee®® The girls were treated as the personal properuofarac and another soldier, and
were otherwise mistreated as illustrated by Kunareiting a soldier to the house so that he could

rape one of the girls for 100 Deutschmark if thieliso so wished?

36. In determining Kunarac’'s sentence, the Trial Chamiensidered several aggravating
circumstances including: (i) the “youthful age” sik of the victims who ranged in age between
about fifteen and a half and nineteen years otti@time of the offence’s;(ii) that these offences
were committed against “particularly vulnerable amefenceless women and girf$"(iii) the
extended period of time over which the offencesenmymmitted in relation to certain of victims,
such as the two women who Kunarac enslaved for manths® (iv) Kunarac's leading
organisational role and the substantial influeneehlad over some of the other perpetra%rs;
(v) the involvement of more than one victim in loifences and the commission of some of the
offences by more than one perpetrator at the sam@ such as his “co-perpetration of the rape of
FWS-183, and his aiding and abetting of the rapeWS-75 by about fifteen soldiers and the rape
of FWS-87 by three soldiers® and (vi) the “discriminatory grounds—ethnic andnder
discrimination—upon which Dragoljub Kunarac comenitthose offences other than torture, which

was committed for discriminatory purposes”.

37. Kunarac acknowledges that the crimes for which s wonvicted are “extremely serious
and that the victims are from a particularly seéwmsipopulation™’ but in his view, as the gravity of
these crimes was taken into account at the sengstage, it should not be used as an “aggravating

factor” in denying him early releag®.

38. In this respect, | reiterate that pursuant to Rilié of the Rules, the President “shall take
into accountjnter alia, the gravity of the crime or crimes for which thesoner was convicted”

when determining whether early release is apprtgrend | will do so accordingly here. To the
extent that Kunarac implies that it is unfair feagty to factor into both the sentence and théyear

release determination to his detriment, | obsemeg¢ dther factors that may be in his favour are als

® Trial Judgement, para. 742.

® Trial Judgement, para. 742.

" Trial Judgement, para. 864 (“FWS-87 was about fifteen dwalfgears old, A.S. and D.B were about nineteen years
old, FWS-50 was about sixteen years old, FWS-191 was abuahteen years old and FWS-186 was about sixteen and
a half years old”).

"2 Trial Judgement, para. 867.

> Trial Judgement, para. 865 (referring to FWS-191 and FW5$-18

" Trial Judgement, para. 863.

"5 Trial Judgement, para. 866.

® Trial Judgement, para. 867.

" Submission of 31 October 2016, para. 76.

8 Submission of 31 October 2016, para. 80.
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taken into account at both these stages. For iostasubstantial cooperation with the Prosecutor
and expressions of genuine remorse or regret witblen into account even if they also served as

mitigating factors at the sentencing stagye.

2. Treatment of Similarly-Situated Prisoners

39. Persons sentenced by the ICTY, like Kunarac, aresidered “similarly-situated” to all
other prisoners under the Mechanism’s supervisids. noted above, all convicted persons
supervised by the Mechanism are considered eliggbépply for early release upon the completion
of two-thirds of their sentences, irrespective lod tribunal that convicted them and where they
serve their senten®.Having passed this two-thirds threshold on 1 Ndven016, Kunarac is
eligible to be considered for early rele&5e.

40. | also note that Kunarac compares his situatioth&t of other persons convicted by the
ICTY. In that respect, he argues that: (i) othespas convicted of similar or more serious crimes
and with a similar level of responsibility receivetre lenient sentencé%(ii) most other persons
convicted by the ICTY were released after havimyesa two-thirds of their sentences and in some
cases befor®® and (iii) by serving his sentence in Germany, $istibject to conditions that are
stricter than other enforcement States where ctewlipersons have the opportunity for various
benefits or privilege&! In my view, once a person has been found to lygbidi to be considered

for early release, further comparisons to otheilanyg-situated persons are inconsequential when
determining whether early release is appropriataas case presents unique circumstances that the

President must consider on their own méfits.

3. Demonstration of Rehabilitation

41. Before turning to an individualised assessmentwidtac’s demonstration of rehabilitation,
| recall that | have recently set forth some of te@siderations that will guide my assessment of
whether a convicted person has demonstrated réh#ibit under Rule 151 of the Rul®sin the

interests of transparency, | recall these considgrshere as well.

9 Qupra, para. 28jnfra, para 43.

8 qupra, para. 28.

81 See supra, para. 31.

82 see Submission of 31 October 2016, paras. 76-81.

83 Submission of 31 October 2016, paras. 83-96, 102.

8 Application, para. 3; Submission of 31 October 2016, parag3462, 96-101.

8 See Semanza Decision, para. 4Brdanin Decision, para. 46.

8 Semanza Decision, paras. 44-48rdanin Decision, paras. 47-5Bralo Decision, paras. 37-41.
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42.

crimes against humanity, or war crimes through #yabe same paradigm as rehabilitation of

In my view, it is not appropriate to look at thenadilitation of perpetrators of genocide,

perpetrators of ordinary domestic crinffésFor instance, while good behaviour in prison may
generally be a positive indicator of rehabilitationa national context, given the particular nature
and scope of the crimes within the jurisdictiortteé ICTR, the ICTY, and the Mechanism, | do not
consider that such behaviour can on its own dematestehabilitation of a person convicted for

some of the most heinous international crififes.

43.
by the ICTR, the ICTY, or the Mechanism which h&een recognised as such in the past or may

There are, however, a number of positive indicatdreehabilitation of persons convicted

be of persuasive relevanteSuch indicators include: (i) the acceptance opaeesibility for the
crimes a person was convicted for or for actionsctvtenabled the commission of the crimes;
(ii) signs of critical reflection of the convictgmerson upon his or her crimes; (iii) public or pitier
expressions of genuine remorse or regret; (iv)oastitaken to foster reconciliation or seek
forgiveness; (v) evidence that a convicted persam d positive attitude towards persons of other
backgrounds, bearing in mind the discriminatory imebf some of the crimes; (vi) participation in
rehabilitation programmes in prison; (vii) a cone person’s mental health status; and (viii) a
positive assessment of a convicted person’s préspesuccessfully reintegrate into sociétrhis

is a non-exhaustive list and | do not expect cardersons to fulfil all of these indicators imler

to demonstrate rehabilitatidh.It falls, however, upon the convicted person tovioce me that
sufficient progress has been made in his or hahiétation, and that granting release before the

full sentence is served would be a responsibleciesespf my discretior?

44,

reintegrate into a given societyConsequently, | consider that rehabilitation ives indicators of

Rehabilitation entails that a convicted person t@yrusted to successfully and peacefully

readiness and preparedness to reintegrate intetgdtil will, therefore, generally consider the
convicted person’s post-release plans, includiegetivisaged place of residericéf the convicted
person intends to return to the region where hiseorcrimes were committed, extra scrutiny will be

called for, keeping in mind that the ICTR, the ICTahd the Mechanism were established under

87 Semanza Decision, para.
8 Semanza Decision, para.
89 Semanza Decision, para.
%0 Semanza Decision, para.
°1 Semanza Decision, para.
92 Samanza Decision, para.
93 Semanza Decision, para.
94 Semanza Decision, para.
9 Semanza Decision, para.

Case NOoMICT-15-88-ES.1

4%rdanin Decision, para.
4%rdanin Decision, para.
4@rdanin Decision, para.
4@rdanin Decision, para.
4@rdanin Decision, para.
4@rdanin Decision, para.
4'Brdanin Decision, para.
4'Brdanin Decision, para.
4'Brdanin Decision, para.

4@Bralo Decision, para.
A@Bralo Decision, para.
4®Bralo Decision, para.
4®Bralo Decision, para.
4®Bralo Decision, para.
4®Bralo Decision, para.
5@ralo Decision, para.
5@ralo Decision, para.
5@ralo Decision, para.
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38 and reference cited therein.
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39 and references cited therein.
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39.

40 and references cited therein.
40.
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Chapter VIl of the United Nations Charter to cdmtite to the restoration and maintenance of peace
and security® Bearing this in mind, | generally do not consittemppropriate to enable convicted
persons to return to the affected regions befoeg Have served their full sentence without having

demonstrated a greater degree of rehabilitafion.

45.  Rehabilitation is a process rather than a defir@sult, and it is just one factor that | will
consider alongside other factors when decidinghendarly release of a convicted person who is
eligible to be considered for such refféiConversely, there may be instances where, desitek

of sufficient evidence of rehabilitation, | may her pardon, commutation of sentence, or early

release to be appropriate in light of the prevadenicother factors?

46.  Turning to the extent to which Kunarac has demaistt rehabilitation, | note that the most
relevant materials before me are: (i) the Applmatand the Submission of 31 October 2016;
(ii) correspondence from Kunarac addressing releismues or those that arose after he submitted
the Application*®® and (jii) information provided by the enforcemétate, Germany, namely the

2017 Prison Report and the 2019 Prison Reporteciliely, “Prison Reports™®*

(a) Behaviour in Prison

47.  According to the Prison Reports, often Kunarac: igi)“arrogant and subtly verbally
aggressive”; (ii) “finds it difficult to adjust tsituations in the prison”; and (iii) “uses presstwe
further his desires®®? The Prison Reports state that he is “not always &b handle negative
decisions appropriately” and that Kunarac doesacoept such negative decisions, often wanting to

discuss them®

48. The Prison Reports outline a number of physicalesbal confrontations that Kunarac had
with other inmates or prison staff, some of whieBuited in disciplinary actiof?* These include,

inter alia: (i) “furiously” throwing a one kilogram bag of @teries in the direction of a female

96 Semanza Decision, para. 4Brdanin Decision, para. 5@ralo Decision, para. 40 and references cited therein.

97 Semanza Decision, para. 4Brdanin Decision, para. 5@ralo Decision, para. 40.

% Semanza Decision, para. 48rdanin Decision, para. 5Bralo Decision, para. 41.

99 Semanza Decision, para. 48rdanin Decision, para. 5Bralo Decision, para. 41.

100 see Letter of 8 November 2017; Letter of 30 December 2017gteft24 April 2019; Letter of 28 October 2020.

191 see supra, fns. 20, 40. | note that both reports incorporate infonafiom the prison’s general service, work
service, social service, and psychological service afef to earlier assessments of Kunafee. 2017 Prison Report,
pp. 2-3, 5-6; 2019 Prison Report, pp. 3-5.

1022019 Prison Report, p. 3; 2017 Prison Report, p. 2.

1932019 Prison Report, p. 3; 2017 Prison Report, fealso 2019 Prison Report, p. 4.

1042019 Prison Report, pp. 4-5 (discussing incidents on 24b@ct2017, on 22 January 2018, and in May 2019);
2017 Prison Report, pp. 2, 5 (discussing incidents on 1%8a2017, 22 January 2017, and 24 October 2017).
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prison employee “because of an error in his puresia€19 January 2017 Incident*$® (ii) trying
to take items from his cell to the free time aré#he prison, and then disobeying the instructioihs

a female prison employee to return those itemssa@éil®

(i) a verbal altercation with a fellow
prisoner who was distributing food to the prisonass part of his work duti€d’ and (iv) as

discussed in detail above, the physical conframtatiith another inmate in January 2093.

49.  According to the 2017 Prison Report, throughoutihézarceration, prison authorities often
suspected Kunarac of “sub-cultural behaviour” whigdis confirmed in April 2017, when he was
found to be in possession of narcotics, includiREPACTED] tablets® As a result, Kunarac
temporarily lost his job in the prison library améis moved to a more restricted section of the
prison for approximately three months.

50. The Prison Reports also indicate that, with theepiion of the period when he was in the
more restricted section of the prison, Kunarac wdrkn the library for many yeat§' His
attendance was regular, he dressed appropriateiynarwas familiar with all library procedures,
which he diligently performet:* When working at the library, Kunarac: (i) “demams$e[d] no
negative or conspicuous behaviours in his contaits fellow prisoners”; (i) was “fair and polite

toward the employees”; and (iii) “seem[ed] evenyened”**?

51. According to the 2019 Prison Report, Kunarac maiestiful use of his outdoor break and
the kitchen wing. He is also said to participategioreational and other activities, including aergc

special religious event?

52.  Kunarac submits that “the claim that [he is] ‘prdpencidents and conflicts with staff and
inmates’ is unfounded*:> With respect to the 19 January 2017 Incident, Kamasserts that: (i) he

“regretted it at that very instant” and apologisedhe female prison employee the following day;

1952017 Prison Report, pp. 2, 5.

108 2017 Prison Report, pp. 2, 5. Although the 2017 Prison Reportidetifies this individual as “an employee”,
Kunarac specifies that this was a “female colleaguehef‘temale guard” from the 19 January 2017 Incident. Letter of
8 November 2017, p. 5.

1972019 Prison Report, p. 4; 2017 Prison Report, pp. 2, 4.

1082019 Prison Report, p. 8e supra, para. 22.

1992017 Prison Report, pp. 2, 5.

1192017 Prison Report, pp. 2-4.

1112019 Prison Report, p. 3; 2017 Prison Report, p. 3.

1122019 Prison Report, p. 3; 2017 Prison Report, p. 3.

13 2017 Prison Report, p. ee also 2019 Prison Report, p. 3 (“His conduct towards staff and otheoneris is
friendly and appropriate.”).

1142019 Prison Report, p. 3.

115 | etter of 30 December 2017, p. See Letter of 8 November 2017, pp. 5, 9; Submission of 31 Octob&6,2
para. 106. In the Submission of 31 October 2016, there areavagraphs numbered 106, and | refer to the second
paragraph as 106.
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and (ii) the female prison employee was also pwudior her involvement in providing the wrong
food items-'® Kunarac also submits that on the occasions wherkals violated the rules, it has
been out of necessily’ For instance, regarding the allegations that resgssed narcotics Kunarac
contends that he “really never would have boughtken those damned tablets had [he] really not
had very serious health problent&®. Kunarac acknowledges that he had [REDACTED] tablet
[REDACTED], but denies being in possession of otfarotics or contrabartd?

(b) Mental State, Acceptance of Responsibility, anddRéibn on Crimes Committed

53.  The 2019 Prison Report refers to an expert reporh fAugust 2016, which concluded that
[REDACTED].*? In the view of the [REDACTED], these charactedsthad been most recently
discernible in the context of the 22 January 20dddent'?! In referring to this same incident,
[REDACTED]*

54. The 2019 Prison Report also refers to a November82€onversation between two
employees of the psychological service and Kunavéth the help of a sworn interpretéf.
[REDACTED]}** [REDACTED]!® During the conversation, Kunarac stated that
[REDACTED].*** Kunarac told the psychological service employ&es fREDACTED]*’

55.  The psychological service considers the fact tREIPACTED]*?® However, it also notes
that [REDACTED]** The psychological service concludes that [REDACT.ED

116 | etter of 8 November 2017, pp. 4-5; Letter of 30 Decer@bé#, pp. 2-3.

17 Submission of 31 October 2016, paras. H6610; Letter of 8 November 2017, p. See also Application,
para. 3.

118 | etter of 8 November 2017, p. 9.

119 etter of 30 December 2017, pp. 3-4; Letter of 8 Novemb&# 2pp. 7-9

120 5019 Prison Report, p. 7. In addition to the informatioraitit in this section, | have taken into account the
reported [REDACTED] conditions from which Kunarac is smduffer, which | address more fully belogee infra,
paras. 82-83.

1219019 Prison Report, [REDACTED].

1229019 Prison Report, [REDACTED].

1232019 Prison Report, p. 6.

1242019 Prison Report, [REDACTED].

1252019 Prison Report, [REDACTED].

1262019 Prison Report, p. 6ee 2019 Prison Report, p. 7 ((REDACTED]).

1272019 Prison Report, p. 6ee 2019 Prison Report, p. 7.

1282019 Prison Report, p. 7.

1299019 Prison Report, p. 7.

1302019 Prison Report, p. 7.
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56. In the Submission of 31 October 2016, Kunarac stdtet: (i) he made “a grave
mistake”*! (i) “the entire time, and right now | feel guiltgnd regret what | had allowed
myself to do"**? and (iii) “[i]t is true that | committed one crimeecause of which | had a
guilty consci[ence] back then and do so nd#”'In the same submission, Kunarac disputes his
responsibility for several of the crimes he comedtand the correctness of the findings against
him.*%*

57. Kunarac acknowledges that he is “temperamentaldiyra” and that although he always
tries “to refrain from reacting badly towards angbme sometimes faif§> however, he submits
that “no one has ever tried to help me [by prowidiREDACTED)] to deal] with this issue’®® He
asserts that he has tried to become involved imb#tation the entire time he has been at
Bochum prison, but contends that he has not bekntalparticipate in the available program as
he does not speak German well enough and washatdttdoes not envisage the resocialisation
of war criminals'®’ Kunarac also contends that [REDACTED] told himtthathing further could

be done for him because he “do[es] not admit torygkieng [for which he has] been found
»n 138

guilty”.

(c) Prospects of Successful Reintegration into Society

58. In interviews with the social service about wheewanted to go if released, Kunarac
said: (i) in October 2016, that he no longer wantedgyo to [REDACTED] but could live
[REDACTED];** and (i) in July 2017, that he wanted to [REDACTEBnd had made
inquiries with [REDACTED] about this possibility° In October 2019, the social service

131 Sybmission of 31 October 2016, p. 2

132 sybmission of 31 October 2016, para. 113 (emphasis in omitted).

133 Submission of 31 October 2016, fn. 8.

134 Submission of 31 October 2016, fn. 10 (“Unfortunately during riay the truth was not established and the real
culprits avoided responsibility but | was found guilty and phet draconically for everything, in addition to what |
had done, for which | do feel guilt, | was found to be guiltyewerything else, for which | really have not guilt”),
para. 104 (“To my misfortune | cannot now turn back &ght’ what | did. The fact is that | have been punished
draconically for my mistakes, for those that | did catrand for those that | did not commit but were attributed é8)m
(emphasis omitted).

135 etter of 30 December 2017, p. 3.

136 | etter of 30 December 2017, p. 3.

137 see Application, para. 3; Submission of 31 October 2016, p. 1, pagas73, 105, Attachment 1 (letter from the
Head of Bochum Prison, dated 9 December 2011).

138 Sybmission of 31 October 2016, para. 8% Submission of 31 October 2016, Attachment 2 (letter fromHeed

of Bochum Prison, dated 25 April 2012) ((REDACTED]).

1392017 Prison Report, p. 3.

1402017 Prison Report, p. 4.
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indicated that it “remains unclear where Kunaralt lae able to take up residence in the longer

term”.14l

59. The psychological service considers [REDACTEf]In relation to [REDACTED], the

psychological service notes that he [REDACTEfS]More specifically, it indicates that upon
release, Kunarac [REDACTEDB{! Ultimately, the psychological service concludesatth
[REDACTED]*** As a result of these and other points outlinedhim 2019 Prison Report, the
Director of Bochum Prison was not in favour of srsging the remainder of Kunarac’s prison

sentence?®

60. The 2019 Prison Report also indicates that Kunaraimtains close telephone contact with
his children and receives sporadic visits from adgances’’ His last visit from his partner was in

July 2016'*® and in September 2019, Kunarac received extenidts wn four consecutive days

from his [REDACTED]**

61. Kunarac submits that he fears for his life if herevéo be returned to Bosnia and
Herzegovina>® and has thus indicated that he wished to [REDACTED[REDACTED],**? or
[REDACTED].**® After Germany rejected Kunarac’s asylum applicatiiREDACTED]>*
Kunarac expressed a desire to resettle with himmpawho lives in [REDACTED] even though
he is concerned that this might not be permittedttiy [REDACTED] authoritie$>® With
respect to [REDACTED], although Kunarac’'s 2009 resfuwas rejected, he contacted the
authorities again to request that he be permiwexside in [REDACTED]} As of late 2017,

Kunarac had not received a decision from [REDACTED] his most recent requést.In

1412019 Prison Report, p. 5
1422019 Prison Report, p. 7
1432019 Prison Report, p. 7
1442019 Prison Report, p. 7.
1452019 Prison Report, p. 7.
1462019 Prison Report, p. 8
1472019 Prison Report, p. 5
1482019 Prison Report, p. 5
1492019 Prison Report, p.
150 oee |etter of 8 November 2017, p. 10; Application, para. 6; Sukiotisof 31 October 2016, paras. 68, 72.

151 ee Letter of 30 December 2017, p. 4; Application, para. 2.

152 ee |etter of 30 December 2017, p. 5; Application, para. 6.

153 e Letter of 8 November 2017, p. 10; Letter from Kunarac to ten-President, dated 14 August 2017
(confidential), pp. 1-3; Application, paras. 2, 6.

154 See Letter of 24 April 2019, p. 2; Letter of 8 November 201.710; Application, paras. 2-3.

155 gee | etter of 30 December 2017, pp. 5-6; Application, para. 6.

156 e | etter of 8 November 2017, p. 10; Application, paras. 2, 6.

157 ee Letter of 8 November 2017, p. 10.

; 2017 Prison Report, p. 3.
; 2017 Prison Report, p. 3.

al
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April 2019, Kunarac submitted that he is “a perseithout a state’ because the matter of [his]

citizenship [...] remains unresolved®
62. Kunarac asserted in 2017 that [REDACTE|He submits that [REDACTEDf?

63. With respect to his situation following his eventualease, Kunarac refers to the fact
that he had been working in the library for manynrgeand that his good performance has
been rewarded with a surplus payment of betweentol®0% over the usual salaf$.
Kunarac submits that [REDACTED] he receives a mbntpayment of approximately
[REDACTED], which he considers is “more than enough a family of three or four” in
Bosnia and Herzegovina [REDACTED], as he contemds average salaries there are below
€300 per month [REDACTEDY?? [REDACTED].**® Finally, Kunarac asserts that because
he is a “\[REDACTED] war veteran”, he has the rightadequate housing, but indicates that

even if that were not the case, he could live wittamily member, [REDACTED}**

(d) Overall Assessment of Kunarac’s Rehabilitation

64. Over the last few years, Kunarac has had severgs$ipal or verbal confrontations
with fellow inmates as well as with prison staffe@®ing in mind that the crimes for which
Kunarac was convicted were committed on the discratory grounds of gender and
ethnicity®® | find it troubling that two of the reported copfitations were with prison
employees who were women [REDACTEBf.Although Kunarac expresses regret for some
of these incidentf®’ he has also said that he “was unable to avoid cbeflict at the
time”.**® | also note with concern this continued inabiltty avoid conflicts}®® and the fact

that Kunarac consistently denies any involvemenotherwise downplays his rofé% In my

158 | etter of 24 April 2019, p. 1.

159 gee L etter of 30 December 2017, p. 5.

160 ee | etter of 30 December 2017, p. 5; Letter of 8 Novembéai72p. 11.

161 see Submission of 31 October 2016, para. 109; Letter of 8 November g0&87

162 see L etter of 30 December 2017, pp. 5; Letter of 8 November 20171.

163 | etter of 30 December 2017, p. 5.

164 etter of 30 December 2017, p. 6.

185 Trial Judgement, para. 86%e supra, para. 36See also Appeal Judgement, para. 357.

166 5ee 2017 Prison Report, pp. 2, 5; 2019 Prison Report, [Se@.also Letter of 30 December 2017, p. 3 (“It is a fact
that | was behaving aggressively and inappropriately towdwedemale guard on that occasion”) (internal quotation
omitted).

167 _etter of 8 November 2017, pp. 4-5; Letter of 30 Decer@bdf, p. 2.

168 | etter of 8 November 2017, p. e Letter of 30 December 2017, p. 2 (“the fact is thakeldtthree or four times, in

a perfectly calm civilised and polite manner to avaidesired reactions, but | did not meet with understanding so in
the end | was provoked and | reacted in an inappropriate manner”).

189 see also Decision Denying Early Release, paras. 26-27.

170 see Letter of 24 April 2019, p. 3; Letter of 30 December 201.73; Submission of 31 October 2016, paras. 106,
108.
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view, if he is to be released, Kunarac will needfitod appropriate ways to deal with
situations that do not proceed the way he wouldhwksor instance, regardless of whether
the error with his groceries was a simple oversightsomething more intentionaf*
“furiously” throwing a bag at another person is aewan appropriate response to such a
situation. In this respect, Kunarac’s behaviour whee is working at the library is to be
commended and | would encourage him to adopt theesaven tempered behaviour outside

the library as well

65. Inreading Kunarac’s many submissions, | obsera tie has a tendency to see himself
as a victim and avoids taking ownership for hisskeg For instance, in response to the report
that he possessed [REDACTED] tablets, Kunarac st#tat he “really never would have
bought or taken those damned tablets had [he]yr@all had very serious health problems” and
appears to blame this on his non-referral to aatoetho in turn could have referred him to a
specialist:”™ He later contends that he was self-medicating bmezhe was denied medical
treatment;’* an assertion which is not supported by the infdiomabefore me. This tendency is
especially concerning because it continues a patteroughout his incarceration whereby
Kunarac portrays himself as a victift, and suggests a lack of sufficient progress in his
rehabilitation.

66. Turning to Kunarac’'s acceptance of responsibilibys critical reflection on the
crimes he committed, and his expressions of remorsegret, | note that although he has
expressed regret for one of his crimtéstecent reports [REDACTED] indicate that Kunarac
continues to deny responsibility for most of themms for which he was convicted
[REDACTED].}’

171 e | etter of 30 December 2017, pp. 2-3; Letter of 8 Nover@bé#, pp. 4-5.

172 see supra, para. 50.

173 etter of 8 November 2017, p. 9.

174 | etter of 30 December 2017, p. 6.

175 See e.g. Submission of 31 October 2016, fn. 10 (“Unforturgteluring my trial the truth was not
established and the real culprits avoided respoalitgibut | was found guilty and punished draconigafor
everything [...]"), paras. 40 (“I was discriminatedofn the outset” upon his transfer to Germany), 44 (
think [Germany] is not the only one to blame for being in this situation [REDACTED], because while |
was still in The Hague [...] | wrote a request to ti@&TY for approval of provisional release, solely fan
operation but my request [...] was rejected by t6&Y"), 95 (“I was ‘discriminated’ from the start” ith
respect to his early release proceedings) (emploasitted); Decision Denying Early Release, para(i87an
interview in 2015, Kunarac expressed “shock” thathtad been accused of rape, when in reality a “woma
climbed on top of [him], overpowered him and hadywel intercourse with him. He just lay there ardrdt
move. [...]. Actually, he was the one who was raped”).

176 see supra, para. 56.

177 see 2019 Prison Report, [REDACTED].
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67. The [REDACTED] conclusion that early release un@srman law could not be
recommended [REDACTED] is of particular importarté®l consider that at least some of
the above-mentioned deficiencies in Kunarac’s rditabion could be ameliorated
[REDACTED], and | am heartened by Kunarac’s statesh to participate in resocialisation
programmes/® In this respect | note that, although Kunarac'fusal to acknowledge his
crimes, coupled with his poor German language skillere previously barriers to his
rehabilitation’®® [REDACTED].*®* | would therefore encourage Kunarac to work with
[REDACTED] to help him develop the necessary skills his successful reintegration into
society when he is eventually releag&dl would also encourage German prison authorities
to find ways to provide Kunarac with the assistanoeeded to work towards these

objectives, notwithstanding his limited German laage skills.

68.  With respect to Kunarac’s post-release plans, €rbat he has maintained relationships
with loved ones, with whom he has indicated he @divk if necessary. | also note that if Kunarac

can access the stated pension and disability afiogyaor if he were to find employment and

dedicate himself the way he has in the librarymay have sufficient financial resources to allow
him to reintegrate into society [REDACTEEF However, | note uncertainty remains as to where
he will reside. Although Kunarac does not wanteéturn to Bosnia and Herzegovina, he has no
clear plan where he will go. In this respect, |endhat Kunarac has been informed that an
indictment has been filed against him in Bosnia Bietdzegovina for crimes he is alleged to have
committed there during the wit.

69. In light of the above, on balance, | am not persdhdhat Kunarac’'s positive
behaviour in the prison library and his limited eapsions of regret demonstrate sufficient
rehabilitation to warrant early release. | encoer&ginarac to work with the [REDACTED],
and German authorities more generally, to develop s$kills and make the necessary
preparations that will allow him to successfullyintegrate into society when he is

eventually released.

1782019 Prison Report, [REDACTED].

179 see supra, para. 57.

180 gee Submission of 31 October 2016, Attachment 2; 2019 PrispoiRep. 5 (in November 2018, the social service
found that Kunarac’s poor German skills made planning imp&3sibl

1812019 Prison Report, [REDACTED].

1822019 Prison Report, [REDACTED].

1832019 Prison Report, [REDACTED].

184 Letter of 28 October 2020, pp. 1-2; Letter of 28 May 2Q2Qi; Letter from Kunarac to the then-President, dated
16 July 2018 (confidential), p. 1.
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4. Substantial Cooperation with the Prosecution

70.  The Trial Chamber considered the fact that Kunadentarily surrendered to the ICTY to
be a factor in mitigation of his senterf€2.t also took into account Kunarac's “substantiat ¢
operation with the Prosecutor in giving two statats® as a mitigating factdf® The fact that
Kunarac initially pleaded guilty to one count ofpeaas a crime against humanity, which he
withdrew a few days latéf’ was not considered by the Trial Chamber as a atitig factor or as

amounting to “substantial co-operation” with the$acution®®

71. According to the Prosecution, Kunarac’s cooperai®omot relevant at the early release
stage as it was already taken into account as atiidig in sentencindf® It also submits that

Kunarac has not cooperated any further since ffen.

72.  Kunarac states that he cooperated with the Prasecuncluding initially pleading guilty
on one count of the indictmeht He asserts that he voluntarily surrendered aritfiéesagainst
himself, even though he was not obliged to coopéfatunarac submits that he was not asked to

cooperate furthet’”> and so his lack of further cooperation cannotéld hgainst hint®*

73. | find no merit in the Prosecution’s submissionttinarac’s substantial cooperation
should not be considered in support of the Applicgtbecause it was already taken into account as
a mitigating factor. As discussed above, the Medmais legal framework and practice explicitly
allow for factors taken into account at the seritenstage to also be considered when determining
whether early release is appropriste Some factors, such as substantial cooperation thith
Prosecutor or expressions of genuine remorse oettemay be in the convicted person’s favour,
while gravity of the crimes may be to the convicpeison’s detrimerlt’ Moreover, Rule 151 of
the Rules provides that the President “shall take account [...] any substantial cooperation of the

prisoner with the Prosecutor” when making an eaalgase determination.

185 Trial Judgement, para. 868.

188 Trial Judgement, para. 868.

187 Trial Judgement, para. 892.

188 ee Trial Judgement, paras. 868-870.

189 prosecution Memorandum on Cooperation, para. 2.

19 prosecution Memorandum on Cooperation, para. 2.

191 see Submission of 31 October 2016, paraS& also Submission of 31 October 2016, paras. 7, 112.
192 5ee Submission of 31 October 2016, paras. 3-5, 111-113.
193 5ee Submission of 31 October 2016, para. 112

194 see Submission of 31 October 2016, para. 113.

195 See supra, para. 38.

19 See supra, para. 38.
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74.  Accordingly, | will attach some weight to the fabhat Kunarac gave two statements to the

Prosecution, as well as the fact that he voluntatkrendered to the ICTY.

C. Other Considerations

1. Views of the Prosecutor

75. At the outset. | note that the Prosecution seekegeleo file the Prosecution Submissioh.
Kunarac responds that neither the Statute nor thlesRallow the Prosecution or a third-party to
provide submissions other than in relation to coaten, and he therefore requests that I dismiss

the Prosecution Submission in its entirefy.

76.  As | have previously explained, | will use my distion to receive and consider general
comments from the Prosecution with regard to eeslgase application’s? In doing so, | will

exercise caution to avoid any unreasonable imbalémt¢he detriment of the convicted person, and
will carefully assess on a case-by-case basis wdudimissions are of actual relevance in a given

case, mindful of the rights of the convicted per&8n

77. The Prosecution submitsiter alia, that | should deny the Application based on tiality
of circumstance®’ It opposes Kunarac's early release based on theitgrof his crime$®
Kunarac’s denial of the crimes during the trial andre recently® the absence of remoré&¥,and
his lack of demonstrated rehabilitatifi.The Prosecution also submits that in this caszetfs a
heightened need to consult the affected Stateimé&c and witnesses before issuing any early

release decisioff®

78. In considering the Application, | have taken nofetlte Prosecution’s submissions and

opposition to Kunarac'’s early release.

197 prosecution Submission, para. 1.

198 | etter of 28 October 2020, p. 1.

199 semanza Decision, para. 7®Brdanin Decision, para. 8Bralo Decision, para. 69.
200 semanza Decision, para. 7Brdanin Decision, para. 8Bralo Decision, para. 69.
201 prosecution Submission, para. 2.

202 prosecution Submission, paras. 2, 11-12, 16.

203 prgsecution Submission, paras. 2, 12-13.

204 prosecution Submission, paras. 2, 12-13, 16.

205 prosecution Submission, paras. 2, 11-13, 16.

208 prosecution Submission, paras. 14-16.
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2. Health of Convicted Person

79. Previous decisions on early release have deternihredother considerations, such as the
state of the convicted person’s health, may bentaki® account in the context of an application for
early release, especially when the seriousnesefcondition makes it inappropriate for the

convicted person to remain in prison any lorfJér.

80. | note that a significant part of Kunarac’s subnoss concern longstanding
problems he had with [REDACTEDf? In particular, Kunarac requested that | allow
[REDACTED],*®® [REDACTED]?* Since those submissions, however, Kunarac
[REDACTED].*** On 20 February 2018, Kunarac [REDACTED{.In April 2019, Kunarac
indicated that [REDACTEDf® Notwithstanding the resolution of this issue, ltexdhat

Kunarac continues to experience some issues [REA@F*

81. Based on the information before me, | understarat unarac [REDACTED] has
caused him significant pain and distress for marearg, but that the situation has
ameliorated since [REDACTED] February 2018. | anisfeed that he has been receiving

necessary and appropriate medical treatment [REDAQIT

82. Kunarac also raises [REDACTED] health complaints;liding [REDACTED]?*® In
the 2019 Prison Report, the [REDACTEBf.[REDACTED].2"’

83. With respect to other aspects of Kunarac’'s [REDAOTHealth, | note that the
medical reports before me suggest that his medioatition has been stable. According to
medical reports prepared by the UNDU Medical Offioe 2018, [REDACTED], no serious

207 semanza, para. 90Brdanin Decision, para. 9Bralo Decision, para. 77.

208 gee Application, paras. 4, 8; Submission of 31 October 2016, p&tas8.

209 Application, para. 4 (emphasis omitted).

219 5ybmission of 31 October 2016, para. 68.

211 see qupra, para. 22; First Medical Report, p. 3.

212 First Medical Report, p. 3.

213 etter of 24 April 2019, p. 3.

214 gee etter from Kunarac to the Registrar, dated 28 Octobed 2thfidential), p. 1.

215 sybmission of 31 October 2016 paras. 66-67, 69tT%, 11bis (In the Submission of 31 October 2016, there
are two paragraphs numbered 107, and | refer tosdoend paragraph as 103); Letter of 8 November 2017,
pp. 4, 9.

212019 Prison Report, [REDACTED].

217 See [REDACTED].
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[REDACTED] ailments have been reported in the mabicle or by the Bochum prison

doctor?'®

84. In light of the above, | do not find that there a@mpelling humanitarian grounds which

would warrant granting early release notwithstagdire overall negative assessment.

3. Consultation

85.  As set out above, | consulted Judge Meron and JMighoga who both consider that the
Application should be denied. | am grateful for @Qglleagues’ views on these matters, and have

taken them into account in my ultimate assessniethiecApplication.

VI. CONCLUSION

86. | am of the opinion that the Application should denied. Although Kunarac is eligible to
be considered for early release, as discussed aldoweimber of factors militate against early
release. In particular, Kunarac’s failure to suéfitly demonstrate rehabilitation and the high
gravity of his crimes both weigh heavily againss kiarly release. Finally there is no evidence
before me that demonstrates the existence of cdimgpehumanitarian grounds which would

warrant overriding this negative assessment.

VII. DISPOSITION

87.  For the foregoing reasons and pursuant to Arti6lef2he Statute, Rules 150 and 151 of the
Rules, and paragraph 19 of the Practice DirectiberebyDENY the Application.

Done in English and French, the English versiomdp@iuthoritative.

Done this 31st day of December 2020, :
At The Hague, Judge Carmel Agius’
The Netherlands. President

[Seal of the Mechanisrh

218 First Medical Report, p. 3; Second Medical Report, pSe also Letter of 2 June 2018, pp. 1-6; Letter of
17 July 2018, pp. 2-3.
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