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1. I, Carmel Agius, President of the International iBeal Mechanism for Criminal Tribunals
(“President” and “Mechanism”, respectively), amrgceipt of: (i) a notification by the French
Republic of Milomir Staki’s eligibility under French law for sentence rernoss, dated
26 February 2019 (“France”, “Sta@kj and “Sentence Remission Notification”, respeelyy;* and
(i) France’s notification that Stakihas become eligible under French law to be corsidéor
conditional release, dated 15 April 2019 (“Applioat).?

. BACKGROUND

2. On 23 March 2001, Stakivas arrested in Belgrade, Republic of Serbia,veasitransferred
to the United Nations Detention Unit in The Hagtes Netherlands that same da@n 28 March
2001, at his initial appearance before the Intésnat Criminal Tribunal for the former Yugoslavia
(“ICTY"), Staki¢ pleaded not guilty to the charge of genocide, sutzsequently pleaded not guilty

to all additional counts contained in the fourthemaed indictmerit.

3. On 31 July 2003, Trial Chamber Il of the ICTY (“@fiChamber”), found Stakiguilty of
extermination as a crime against humanity, murdea a&iolation of the laws and customs of war,
and persecutions as crimes against humanity, iocatipg murder and deportation as crimes

against humanity.The Trial Chamber sentenced Staiki life imprisonment.

! Internal Memorandum from the Registrar of the Mech@an{“Registrar”) to the President, dated 11 February 2020
(confidential) (“Memorandum of 11 February 202®&3ansmittinga note verbalefrom the Embassy of France in the
Netherlands, dated 26 February 20t®nveyinga Letter from the Office of Mutual International Assistarine
Criminal Matters to the Minister for Europe and Foreignakf, dated 15 January 2019, with four attachments
identified as reports compiled by the French prison agdlIservices for the years 2017 and 2018. | note thatin th
Sentence Remission France refers to “sentence reducfidresefore the word “reduction” will be used in this déon

to reflect France’s national law, and otherwise the woedhission” will be used.

2 Internal Memorandum from Chief, Registry of the Magism (“Registry”) to the President, dated 26 April 2019
(confidential) transmitting a note verbalefrom the Embassy of France in the Netherlands, dated 15 2(tiD,
conveyinga Letter from the Court of Appeal, Colmar, dated 19d£2019. | use the term “Application” to refer to the
notification from France, consistent with paragraph 2 ofRttectice Direction on the Procedure for the Determination
of Applications for Pardon, Commutation of SentenceEany Release of Persons Convicted by the ICTR, the ICTY
or the Mechanism, MICT/3/Rev.3, 15 May 2020 (“Practice Dioet}. | note that this matter first arose while the
previous Practice Direction on this topic was in fofseePractice Direction on the Procedure for the Deterronaif
Applications for Pardon, Commutation of Sentence, and EarlyaRelef Persons Convicted by the ICTR, ICTY, or the
Mechanism, MICT/3/Rev.2, 20 February 208&e alsdPractice Direction on the Procedure for the Determinatfon o
Applications for Pardon, Commutation of Sentence, and EarlyaRelof Persons Convicted by the ICTR, the ICTY, or
the Mechanism, MICT/3/Rev.1, 24 May 2018. Unless otherwiseatell, in this decision references will be made to
the current Practice Direction.

® Prosecutor vMilomir Staki, Case No. IT-97-24-T, Judgement, 31 July 2003 (“Trial Jurg”), para. 10.

* Trial Judgement, para. 945.

® Trial Judgement, p. 253. | note that the Trial Chamber fasnd Staké not guilty of genocide, complicity in
genocide, and other inhumane acts (forcible transfercema against humanity.

® In sentencing Stakito life imprisonment the Trial Chamber stipulatéder alia, that for a “competent court”, the
review date would be once 20 years had been served anih) thatcase of early release, Stakiould be entitled to
credit for deprivation of liberty for the purposes of thegaedings (“Trial Chamber’s Disposition”). Trial Judgeie
pp. 253-254. However, the Trial Chamber also emphasised thed R23-125 of the ICTY Rules of Procedure and
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4. On 22 March 2006, the Appeals Chamber of the ICTApeals Chamber”): (i) affirmed
Staki’s convictions for extermination as a crime agaimsinanity, murder as a violation of the
laws or customs of war, and persecutions as a cigaénst humanity;(ii) resolved that the Trial
Chamber had incorrectly found Stakiot guilty for other inhumane acts (forcible trams as a
crime against humanifj;and (iii) imposed upon Stakia sentence of 40 years’ imprisonment,

subject to credit being given for time already spemletentior.
5. On 12 January 2007, Stakias transferred to France to serve his sent€nce.

6. On three previous occasions, France notified tHEYIGand subsequently the Mechanism,
of Stakt’s eligibility under French Law for sentence renoss. On the first occasion Judge
Patrick Robinson, the then-President of the ICT&cluhed to grant Stakisentence remissidn.
Later, on 19 December 2013 and 6 October 2017 thbe-President of the Mechanism, Judge
Theodor Meron, provisionally recognised sentencmissions for Staki of 30 months and

15 months, respectively.

Evidence (“ICTY Rules”), and the Practice Direction omd®a, Commutation of Sentence and Early Release remained
unaffected by the disposition. Trial Judgement, para. 83&(ring to ICTY Rules, 28 July 2003, IT/32/Rev.28, and
Practice Direction on the Procedure for the DeterminatfoApplications for Pardon, Commutation of Sentence and
Early Release of Persons Convicted by the Internatiariadiial, 1T/146, 7 April 1999.

" Prosecutor vMilomir Staki, Case No. IT-97-24-A, Judgement, 22 March 2006 (“Appgedbement”), p. 142.

8 Appeal Judgement, p. 142.

° Appeal Judgement, p. 142. The Appeals Chamber held that ile CFramber’'s Disposition did not impose a
minimum sentence on Stakand did not preclude a review of the sentence beforec3talliserved 20 years. Referring
to Rules 123 and 124 of the ICTY Rules, the Appeals Ckamditerated that if the laws of the host State afiomw
pardon or commutation of sentence before 20 years oféStdife sentence have passed, the State shall notify the
Tribunal and the President shall determine whether pacdocommutation is appropriate. However, the Appeals
Chamber found that the apparent imposition of “a ‘20-yegiew obligation’ on the Host State” was inconsistenhywit
and contrary to the provisions contained in the Statute ofdh¥,Ithe ICTY Rules, the relevant practice directiandg

the model agreement for enforcing sentences. The Appeals Chalsbeonsidered that “by vesting the courts of the
Host State with the power to suspend the sentence, theChaahber effectively removes the power from the President
of the Tribunal to make the final determination regardimg sentence”. In light of this, the Appeals Chamber found
that the Trial Chamber had acteltra vires by imposing a review obligation on the Host State ancsiele the Trial
Chamber’s Disposition “insofar as it imposed an obligationnhenHost State to review the sentence after a spacifie
time had elapsed’'SeeAppeal Judgement, paras. 391-392, p, 142. | also note thApfeals Chamber affirmed the
Trial Chamber’'s acquittal of Stakfor genocide and complicity in genocidgeeAppeal Judgement, p. 141.

10 See ICTY Press Release, Milomir StakiTransferred to Serve Sentence in France, 12 January 2007,
https://www.icty.org/en/press/milomir-staki%C4%87-tramséd-serve-sentence-fran&ee alsd’rosecutor vMilomir
Staké, Case No. IT-97-24-ES, Order Designating the State in WHitdmir Stakic is to Serve His Prison Sentence,
31 August 2006Prosecutor vMilomir Staki, Case No. IT-97-24-ES, Order Withdrawing the Confider8iatus of
Order Designating the State in Which Milomir Staisi to Serve His Prison Sentence, 29 October 2008.

11 prosecutor v Milomir Staki, Case No. IT-97-24-EDecision of President on Early Release of Milomir Staki
15 July 2011 (Stakié 2011 Decision”), paras. 38-40.

12 Decision of the President on Sentence Remission of Mil@tkiz, 17 March 2014 (public redacted version of
decision issued confidentially on 19 December 2013) (“PublataBed Version oBtaké 2013 Decision”), para. 32;
Decision of the President on Sentence Remission of Mil&taiki, 6 October 2017 Stakié 2017 Decision”), paras.
30-33.
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7. In February 2019, France submitted to the Regislyyway ofnote verbalethe Sentence
Remission Notification for the years 2017 and 2818.

8. On 26 April 2019, | receivedyia internal memorandum, France’s Application dated
15 April 2019

9. On 24 March 2020, | requested the Registrar, putsta paragraph 4(a) of the Practice
Direction (MICT/3/Rev.2), to inform Stakiof the Application;” and this took place on 30 March

2020%° No response was received from Stadkithis regard.

10.  Subsequently, | consulted with Judge Meron in lipacity as a Judge of the sentencing
Chambert’ as foreseen under Rule 150 of the Rules of Praeeahd Evidence of the Mechanism
(“Rules”). Since no other Judge who imposed thetese® continues to be a Judge of the
Mechanism, | availed myself of the right to consulith another Judge of the Mechanism,

Judge Claudia Hoefer.
[1. SENTENCE REMISSION NOTIFICATION

11. According to the Sentence Remission Notificatiotgk® is eligible for a total of ten
months of sentence reductions for the years 20872818 under the “principles of equality and
fairness in the treatment of persons imprisondeéramce” pursuant to the French Code of Criminal
Proceduré® The reports underlying the Sentence Remissionfibiation conclude that the French

authorities are in favour of granting this amotnased on the efforts made by Séaiki prison'®

13 Suprafn. 1.

4 Suprafn. 2.

15 Internal Memorandum from the President to the Registeaed 24 March 2020 (confidential).

'8 The Registry has confirmed, by way of informal comroation dated 16 November 2020, that Staias informed

of the Application on 30 March 2020.

" SeeAppeal Judgement.

18 Sentence Remission Notification, p.cBing Article 728-4 of the Code of Criminal Procedure. Accogdio the
Sentence Remission Notification, Articles 721 and 721-th@fCode of Criminal Procedure govern sentence reduction
credit and additional sentence reductions. Sentence reducéidit isr calculated on the basis of the duration of the
sentence served in France, and can amount to up to tbr@baror the first year, and two months for each suoeess
year. After one year of imprisonment, additional sereereductions may follow, subject to a judicial decisiorsuoh
instances, a judge examines, on a yearly basis, theiaituzt the convicted person and decides whether or not to
reduce their sentence. Such additional reductions cannot exceedntimties per year of incarceration and, if serious
efforts towards social rehabilitation are demonstratethe convicted person, she or he can expect to seeeh&nse
reduced by up to three months each yBaeSentence Remission Notification, p. 3.

9 Sentence Remission Notification, pp. 4, 6, 8-12. It shbelchoted that there is a discrepancy in the underlying
reports as to whether the total number of months of additsmence reduction is five or six months. In one of the
underlying reports, a total of five months was calcdat®wever in the other underlying reports, a totalxofhsonths
was calculated. | am satisfied that the figure of sixithe is accurate, especially in light of the statemertt ttrea
authorities are “in favour of granting this maximum amou&&eSentence Remission Notification, pp. 3-4, 7, 10-13.

Case NOMICT-13-6C-ES 31 December 20z

51



12.  France recalls the decisions of the Mechanism ob&®ember 2013 and 6 October 2017
which provisionally recognised sentence remissiamssing from French law, of 30 months and

15 months, respectivefy.
[11. APPLICATION

13. In the Application, France informs the Mechanisnthe provisions under French law that
govern conditional release, and of which Statould avail himself as of 7 May 2019, being the
date at which he would have served half of hisesere?” It is upon that date that he could submit
an application to that effect to the French auttesf? To date, Stakihas not submitted any such

application.
V. APPLICABLE LAW

14.  According to Article 25(2) of the Statute of the défhanism (“Statute”), the Mechanism
supervises the enforcement of sentences pronoumgdtie International Criminal Tribunal for
Rwanda (“ICTR”), the ICTY, or the Mechanism, incing the implementation of sentence

enforcement agreements entered into by the Unitgtbis with Member States.

15. Pursuant to Article 26 of the Statute, there sbaly be pardon or commutation of sentence

if the President so decides on the basis of tlerasts of justice and the general principles of law

While Article 26 of the Statute, like the equivalgmovisions in the Statutes of the ICTR and the

ICTY before it, does not specifically mention regtgefor early release of convicted persons, the
Rules reflect the President’'s power to deal witbhstequests and the longstanding practice of the
ICTR, the ICTY, and the Mechanism in this regard.

16. Rule 149 of the Rules provides that if, accordimghte law of the State of imprisonment, a
convicted person is eligible for pardon, commutaid sentence, or early release the State shall, in

accordance with Article 26 of the Statute, nottig Mechanism of such eligibility.

17. Rule 150 of the Rules stipulates that the Presisleall, upon such notice or upon receipt of
a direct petition from the convicted person, deteenin consultation with any Judges of the

sentencing Chamber who are Judges of the MechamiBether pardon, commutation of sentence,

20 Sentence Remission Notification, pp. 4, 9, 11.

2 Application, pp. 2-3. The Application provides that Artigle7 of the Code of Criminal Procedure pertains to
sentence modification, while Article 729 “provides that condiiaelease may be granted if the length of the sentence
served by convicted persons is at least equal to the lefidtie sentence remaining to be served, and if they have
demonstrated meaningful efforts towards social reintemrdti.]”. SeeApplication, p. 3.

22 ppplication, p. 3.
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or early release is appropriate. If none of thegdsdwvho imposed the sentence are Judges of the

Mechanism, the President shall consult with attleas other Judges.

18.  The general standards for granting pardon, comiouataf sentence, or early release are set
out in Rule 151 of the Rules, which provides thiat, making a determination on pardon,
commutation of sentence, or early release, theidenais shall take into accounter alia, the
gravity of the crime or crimes for which the prisonwas convicted, the treatment of
similarly-situated prisoners, the prisoner's deni@i®on of rehabilitation, and any substantial

cooperation of the prisoner with the Prosecution.

19. Paragraph 3 of the Practice Direction provides ti@in the convicted person becoming
eligible for pardon, commutation of sentence, atyegelease under the law of the State in which
the convicted person is serving his or her sentetheeState shall, in accordance with Article 26 of
the Statute and with its agreement with the UnNedions and, where practicable, at least 45 days

prior to the date of eligibility, notify the Mechiam accordingly.

20. Paragraph 10 of the Practice Direction indicates e President may direct the Registry to
collect information which the President considersyrbe relevant to the determination of whether

pardon, commutation of sentence, or early releaappropriaté

21. The relevant enforcement agreement between theednitations and Franéé,which
appliesmutatis mutandigo the Mechanistf, provides in Article 3(1) that the competent French
authorities shall be bound by the duration of thietsnce under the conditions set out in the Statute
and the Enforcement Agreement. Article 3(2) stimdahat the conditions of imprisonment shall be
governed by French law, subject to the supervisibnthe Mechanism. Article 3(3) of the

Enforcement Agreement specifies that France stalfynthe Registrar if the convicted person

2 SeePractice Direction, para. 10: “To assist in his or leterination of an Application, the President may direct the
Registry, where applicable, to collect information such(a} [a]ny reports and observations from the appropriate
authorities in the enforcement State as to the behaviour obthvcted person during his or her period of incarceration
and the general conditions under which he or she was impdis@ne[a]ny psychiatric or psychological evaluations
prepared on the mental condition of the convicted person, ingliiirelation to any risks posed by release, as vgell a
any remarks of the convicted person regarding the crimesHimh he or she was convicted and the victims of these
crimes; (c) [a]lny medical reports on the physical conditibthe convicted person, including whether the convicted
person is capable of serving his or her sentence in ttecenfent State; (d) [ijnformation on where the convicted
person intends to live if released early; (e) [a] iedareport from the Office of the Prosecutor (“Pragemn”) on any
co-operation of the convicted person with the Prosecutioth@fICTR, the ICTY, or the Mechanism and the
significance thereof, as well as any other comments ornrdtion that the Prosecution considers of relevancenéor t
determination of the Application; and (f) [a]ny othefarmation that the President considers relevant”.

24 Agreement between the United Nations and the Governméimé Grench Republic on the Enforcement of Sentences
of the ICTY, 25 February 2000 (“Enforcement Agreement”).

% SeeU.N. Security Council Resolution 1966, U.N. Doc. S/RES/1@8BL0), 22 December 2010, para.Ske also
Rule 128 of the Rules.
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becomes eligible under national law for releasepamole or any other measure altering the
conditions or length of detention. Article 3(4) pites that if the President determines that the
convicted person is not eligible for release orofgaor any other measure altering the conditions or
length of detention, the Registrar shall informriee, and France shall inform the Registrar if it
intends either to continue to enforce the senteoicghe convicted person under the same

conditions, or to transfer the convicted persothéoMechanism.

22.  Article 8 of the Enforcement Agreement relates &odpn and commutation of sentences,
with Article 8(1) requiring that, if the convictgoerson becomes eligible under national law for
pardon or commutation of sentence, France shalfyntite Registrar accordingly. Article 8(2)
provides, in relevant part, that if the Presideatedmines that pardon or commutation of the
sentence is inappropriate, the Registrar will infoFrance, and France shall then “transfer the
convicted person to the [Mechanism]’ pursuant te firocedure set out in Article 10 of the

Enforcement Agreement.

V. ANALYSIS

23. 1 will first consider the Sentence Remission Noafion, and thereafter the Application.

A. Sentence Remission Notification

24. At the outset, | would like to revisit the mattdrsentence remissions more generally, given
that a survey of relevant jurisprudence revahit the approach adopted by the ICTY and the
Mechanisr?® in relation to sentence remissions has create@ sonbiguity. As a result, convicted

persons may have the expectation that sentencesioms at the domestic level will be taken into
account by the Mechanism when calculating the twaws$ threshold for the purposes of early

release or the end date of the sentence.

25. In this context, | find it important to clarify thissues and distinguish between sentence
remissions at the domestic level before the enfoece State, and applications for commutation of

sentence at the international level before the Meisim.

%8| note the absence of relevant practice regardintesice remission before the ICTR, an observation also ytie
then-President, Judge Merd@eePublic Redacted Version &taki 2013 Decision, para. 14. As a result, the following
discussion will be based upon the jurisprudence of the I&d'the Mechanism.

6
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1. Treatment of domestic sentence remissions by th& l&hd the Mechanism

26.  Sentence remissions may be regarded as a formmmatation of sentence. Indeed, as
stated by the then-President of the ICTY, Judgeokletsentence remissions, as reductions of a

prisoner’s sentence while in detention amountsieace, to commutation of the senterfée”.

27. The ICTY and the Mechanism have consistently nabeduse of sentence remissions in
managing prison populations in domestic systemsl #mat if sentence remissions were not
provisionally recognised, inequality would arise the convicted persowmis-a-visthe domestic
prison populatior® However, persons convicted by the ICTR, the IC®Ythe Mechanism will
always be in a different positioris-a-vis other persons serving sentences in enforcemetesSta
The fact that the former are convicted of intem@ai crimes and that the enforcement of their
sentences is supervised by the Mechanism, resudtsyi comparison of their status with that of the
domestic prison population being counterproduciiestead, the Mechanism must ensure that, to
the extent possible, persons convicted by the ICihR, ICTY, or the Mechanism are treated

equally™®

28. In this regard, | note that sentence remission®diice an element of inequality when
viewed in relation to similarly-situated convictgmkrsons in other enforcement States. Any
recognition of domestic sentence remissions byMbehanism prior to a convicted person having
served two-thirds of his or her sentence would Itésuthe unequal application of the two-thirds
eligibility threshold, which is the Mechanism’s déishold for considering applications for pardon,
commutation of sentence, or early rele¥sehis is because only those convicted personsrsgrvi
their sentence in enforcement States whose donlasticprovide for such a possibility, would be
able to benefit from sentence remissions. Conseiyighese persons would become eligible for

early release sooner than other similarly-situataw/icted persons.

2T prosecutor v Goran Jelist, Case No. IT-95-10-ES, Decision of the President on Best®emission of Goran
Jelist, 28 May 2013 (public redacted version of decision dated 11 2@t3, filed publicly on 12 April 2013 and
made confidential on 28 May 2013) (“Public Redacted Versiodeb$ic 2013 Decision”), para. 1&HeeStaki: 2017
Decision, para. 10Prosecutor vGoran Jelis¢, Case No. MICT-14-63-ES, Public Redacted Version oM23 2017
Decision of the President on Recognition of Commutation of Sestdtemission of Sentence, and Early Release of
Goran Jeligi, 11 August 2017 (“Public Redacted Versionlefisic 2017 Decision”) para. 16; Public Redacted Version
of Staké 2013 Decision, para. 11.

28 Stakit 2017 Decision, para. 17; Public Redacted Versiodetific 2017 Decision, para. 29; Public Redacted Version
of Staké 2013 Decision, para. 18; Public Redacted Versiaiel$ic 2013 Decision, para. 20.

2% 5ee a. Prosecutor v. Stanislav GaJiCase No. MICT-14-83-ES, Decision on the Early Reledisgtanislav Gad,

26 June 2019 (public redactgtif>ali¢ Decision”), para. 31.

30 As regards the need for equal treatnseet infrapara. 42.

31 See infraparas. 35, 42-44.
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29. In the case ofProsecutor v.Haradin Bala®’ the then-President of the ICTY, Judge
Robinson, provided a compromise solution in degdin recognise the domestic system of
sentence remissions, albeit on the basis thatremlssions remain subject to the supervision of the
ICTY.*® In so doing, he also referred inter alia, Article 3(3) the Enforcement Agreement with
France, which provided “[...] not only for ‘release parole’ but also for ‘any other measure
altering the conditions of length of detention’ [ain in his view] can encompass sentence
remissions® President Robinson emphasised, however, that aoyispnal recognition of
sentence remissions would not impact the ICTY'sctica of considering a prisoner eligible for

early release only upon having served two-thirdsisfor her sentence.

30.  Further, it was determined that sentence remissiondd be provisionally recognised, if
“other criteria in Rule 125 militate in favour afich remission®® upon which President Robinson
embarked on an assessment of the criteria of grafitrimes, demonstration of rehabilitation, and
cooperation with the ProsecutidhSince that decision, the criteria contained in tikanow the
Mechanism’s equivalent rule, Rule 151 of the Rulemye been assessed in each instance of a

decision being taken on sentence remis&on.

31. In order to ensure the equal treatment of simiaifyated convicted persons, the ICTY and
the Mechanism have provisionally recognised semteemissions, if the criteria of Rule 151 of the
Rules militate for such recognitidi.However, the jurisprudence is ambiguous as to ket

sentence remissions will in fact be taken into aotavhen calculating two-thirds of the sentence.
As set out in theBala Decision, there is the possibility that provisibypaecognised sentence

remissions “[...] may bevithdraw[n] at a subsequent timé&® Since then, the approach before the
ICTY and Mechanism has evolved to include that Bresident also has the discretion, in

determining whether early release is appropriate, récognize the remissiongranted under

32 prosecutor v Haradin Balg Case No. IT-03-66-ES, Decision on Application of Hamadliala for Sentence
Remission, 15 October 201(B@la Decision”).

% BalaDecision, para. 15.

34 BalaDecision, para. 14.

% Bala Decision, para. 15.

% Bala Decision, para. 16.

%7 Bala Decision, paras. 17-27. Rule 125 of the ICTY Rules (IR82/4, 10 December 2009) provided that “In
determining whether pardon or commutation is appropriate, rdgdent shall take into accouirtter alia, the gravity

of the crime or crimes for which the prisoner was condictiee treatment of similarly-situated prisoners, thsoper’'s
demonstration of rehabilitation, as well as any subistiectioperation of the prisoner with the Prosecutor”.

% See g. Staki* 2017 DecisionPublic Redacted Version dglisic 2017 Decision; Public Redacted VersionSeéki:
2013 DecisionPublic Redacted Version délisic 2013 DecisionStaké 2011 Decision.

39 Staki 2017 Decision, paras. 13, 18; Public Redacted Versidelisi¢ 2017 Decision, paras. 28, 30; Public Redacted
Version ofStakit 2013 Decision, paras. 17, 19; Public Redacted Versidelisi¢ 2013 Decision, para. 21.

“0 Bala Decision, para. 15 (emphasis adde8e also Staki2017 Decision, para. 18; Public Redacted Version of
Jelisié 2017 Decision, para. 24; Public Redacted VersiorStaki 2013 Decision, paras. 16-17; Public Redacted
Version ofJelisic 2013 Decision, para. 1S$takié 2011 Decision, para. 22.
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domestic lawand consider the detainee eligible for early rek4s or “not to count [the
provisionally recognised remissidtif in calculating the amount of time served for otherposes,

including in determining whether two-thirds of thentence have been served.

32.  While the possibilities set out above could be &gpln such a way as to avoid practical
inequalities between similarly-situated convictedsons'® they nevertheless create uncertainty and
could lead convicted persons to have false expentathat sentence remissions granted by an
enforcement State may be taken into account byMeehanism in calculating the two-thirds

threshold or the end date of any given sentence.

33.  When a convicted person becomes eligible for sesteemission under the domestic law of
the enforcement State, | am willing to recogniss tn a provisional basis. However, | wish to
clarify that, while sentence remission decisionsetaby an enforcement State may affect the
enforcement State’swn calculation of the length of a convicted persosesitence, they will not
impact the Mechanism’s calculation of: (i) the thrds threshold for the purpose of early release;
or (ii) the end date of the convicted person’s @ece. In other words, sentence remissions may be
seen as a form of commutation of sentence purdoathie domestic law of an enforcement State,
but will not constitute commutation of sentencedoefthe Mechanism. | do note, however, that
sentence remission decisions taken by an enfordei®trte may be used to evidence good
behaviour and progress with regard to rehabilitafior the purposes of applications for pardon,

commutation, or early release before the Mechanism.

2. Commutation of sentence before the Mechanism

34. Commutation of sentence has not been clearly definethe Statute or Rules of the
Mechanism or its predecessor Tribunals, or in thisprudence. However, | note that it is a distinct
legal concept from that of pardon and early releas® accordingly, has a different impact on the
character of the sentence. A pardon sets asidgetitence imposed for a crime, while commutation
changes the nature of the sentence, by reducorgoitherwise making it less severe. Early release,
on the other hand, means that a prisoner is freddrd the end of his sentence, either with or
without conditions. Thus, with regard to the lattiie sentence does not change and the breach of
any conditions imposed upon early release cantr@suhe person being transferred back to the

Mechanism to serve the rest of his or her sentence.

“! public Redacted Version delisi¢c 2013 Decision, para. 19 (emphasis add&eée alsdPublic Redacted Version of
Jelisi¢ 2017 Decision, para. 28.
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35.  Applications for commutation of sentence beforeMexhanism can be made regardless of
whether a person was convicted by the Mechanisits predecessor Tribunals. Moreover, they can
be made irrespective of where the person is cuyreetving his or her sententeFurther, the
Mechanism’s practice confirms that the two-thirdigibility threshold applies not only to early

release, but to applications for commutation otesece before the Mechanish.

36. As to the process to be undertaken upon receignofpplication for commutation of
sentence, | note that since tBala Decision, the ICTY and the Mechanism have alwayslooted

an assessment pursuant to Rule 151 of the Ruld®dCTY’s equivalent provisioff. However, |

am of the opinion that the need for a Rule 151 ssssent turns on whether | am seised of an
application for recognition of sentence remissionspant to the laws of the enforcement State, or

an application for commutation of sentence befoesMechanism.

37. As set out above, sentence remissions stemming tlhlerdomestic laws of an enforcement
State do not amount to commutation of sentebefere the Mechanisfii Such remissions instead
equate to commutation of sentenbefore the enforcement Stat&iven that such sentence
remissions cannot influence the length of the semeunder the Mechanism’s framework, it is
therefore unnecessary to embark on a Rule 151 smsees$ in such situations. | consider it
appropriate to conduct a Rule 151 assessment ohignwseised of a petition for pardon,
commutation of sentence, or early release befadvhchanism, and where the convicted person
has reached two-thirds of his or her sentence,asr demonstrated exceptional or compelling

circumstances warranting a waiver of the two-thetigibility threshold.

38. Such a conclusion does not impact the need foranaake a decision when notified of
sentence remissions pursuant to the relevant enfent agreement in place. Under normal
circumstances, sentence remissions based on donlstiwill either be acknowledged (if the
enforcing State has already granted such remissiopyovisionally recognised (if the enforcing
State makes its decision dependent on the Mechanegpproval) by the President, by way of a
decision. However, this decision can be taken witlamalysing the criteria set out in Rule 151 of

the Rules, and will be based only upon the inforomaprovided by the enforcing State.

“2 public Redacted Version delisi¢c 2013 Decision, para. 34 (emphasis add&eke alsdStaki: 2017 Decision, para.
32; Public Redacted Version 8faké 2013 Decision, paras. 16, 31.

3 Suprapara. 28.

4 See infrgpara. 42.

“> Public Redacted Version Staki: 2013 Decision, paras. 14-15.

“® Suprafn. 38.

" Suprapara. 33.
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3. Analysis of the Sentence Remission Notification

39. Inthe Sentence Remission Notification, Francedaitdis that Stakiis eligible for a total of
four months of sentence reduction credit for thegoe31 January 2017 to 31 January 2019, and a

total of six months of additional sentence reducfir the same perict.

40. Based on the information before me, | am of theniopi that the sentence remission of ten
months for which Stakihas become eligible under French law should beigiomally recognised.
Nevertheless, such provisionally recognised seetegamission will not impact the Mechanism’s
calculation of the two-thirds threshold for the poses of early release, or the end date of Saki
sentence. | reiterate further that | do not seealnin these circumstances, to embark on a Rdle 15

assessment in coming to this conclusion.

B. Application

41.  To reflect the existing practice of the Mechanigmassessing the Application | will start by

examining Staki's eligibility for early releasé’

1. Eligibility before the Mechanism

42.  As noted above, all convicted persons whose enioeoe is supervised by the Mechanism
are eligible to be considered for early releasentpe completion of two-thirds of their sententes.
Given the need for equal treatment, this uniforigilality threshold applies irrespective of whether
the person was convicted by the ICTR, the ICTY & Mechanism’ Similarly, the two-thirds
threshold applies irrespective of where a convigiedon serves his or her sentence and whether an
early release matter is brought before the Presitieough a direct petition by the convicted person
or a notification from the relevant enforcementt&ta This eligibility threshold has, unfortunately,

not been consistently enforc&thut it is one aspect that | will continue to stresd further clarify

“8 Sentence Remission Notification, pp. 3-4, 7, 11Sk% suprgpara. 11.

4% seeProsecutor vLaurent SemanzaCase No. MICT-13-36-ES.2, Decision on Laurent Semanzppdidation for
Early Release, 17 September 2020 (public redact&dnfanzdecision”), para. 25Prosecutor v. Radoslav Banin,
Case No. MICT-13-48-ES, Decision on the Application efdBslav Bdanin for Early Release, 28 February 2020
(public redacted) @rdanin Decision”), para. 282rosecutor v. Miroslav BraloCase No. MICT-14-78-ES, Decision on
the Early Release of Miroslav Bralo, 31 December 2019 (puidiacted) (Bralo Decision”), para. 21.

0 semanzaDecision, para. 26Brdanin Decision, para. 29Bralo Decision, para. 22See Prosecutor v Paul
BisengimanaCase No. MICT-12-07, Decision of the President on Badiease of Paul Bisengimana and on Motion
to File a Public Redacted Application, 11 December 2012 (pubdiacted) Bisengimandecision”), para. 20.

51 Semanz#ecision, para. 28rdanin Decision, para. 2Bralo Decision, para. 25ee Bisengiman@ecision, paras.
17, 20.

52 Semanzdecision, para. 2@8rdanin Decision, para. 2Bralo Decision, para. 22.

>3 See @. Prosecutor v Aloys SimbaCase No. MICT-14-62-ES.1, Public Redacted Versionhef President’s
7 January 2019 Decision on the Early Release of Aloys SithBanuary 2019, $imbaDecision”), para. 3Zelying,
inter alia, on BisengimanaDecision;Prosecutor v. Radivoje Mileti Case No. MICT-15-85-ES.5, Decision of the

11
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in all my decisions on applications for early resleaThe eligibility threshold does not entitle a
convicted person to release, which may only betgthby the President as a matter of discretion,
after considering the totality of the circumstanaesach case, as required by Rule 151 of the

Rules>

43. By applying the eligibility threshold of two-thirdsf the sentence having been served, this
generally means that if a convicted person appiiesarly release before having served two-thirds
of his or her sentence, the application may be idensd promptly, and without necessarily

triggering the multi-step and resource-intensivecpss of requesting, receiving, translating,
sharing, and considering additional informationdoefdetermining whether the application should

be denied as prematute.

44, Having said this, compelling or exceptional cir@iamces could arise in specific instances
prior to the two-thirds threshold having been reakthwhich, in the exercise of my discretion as
President, may overcome any eligibility concernd #rerefore merit the full process. While this is
provided for by the Mechanism’s practi®®d, would anticipate that such compelling or excepi

circumstances will arise only rarely and would neete duly substantiated.

45.  Staki will reach two-thirds of his 40 year sentence iovismber 2027 and is therefore not
eligible to be considered for early release at thigge. Further, the Application does not
demonstrate any compelling or exceptional circuncsta that might warrant granting early release
before having reached the two-thirds eligibilityeshold. In these circumstances, | do not find it
necessary to consider any additional informaticiofeereaching a conclusion on the Applicatfon

or to engage in an assessment of the criteriauén &Rule 151 of the Rules.

President on the Early Release of Radivoje Mile2B October 2018 (public redactedMgfeti¢ Decision”), para. 23,
relying, inter alia, on Bisengimandecision.

** Gali¢ Decision, para. 24glying on Simbdecision, para. 3Mileti¢ Decision, para. 23rosecutor vSreten Luki,
Case No. MICT-14-67-ES.4, Decision of the PresidenthenHarly Release of Sreten Lékil7 September 2018
(public redacted) (uki¢ Decision”), para. 17.

®> SeePractice Direction, para. 10.

% See e.g. Prosecutor Alfred MusemaCase No. MICT-12-15-ES.1, Decision on the Applicatioiiffed Musema
Related to Early Release, 7 August 2019, p. 3, fn.Gali¢ Decision, paras. 46-471,uki¢c Decision, para. 16 and
references cited therein.

*" Internal Memorandum from the Registrar to the Presidiatéd 6 February 2019 (confidential), p. 23.

%8 See supraara. 20.

%9 See suprpara. 18See Gali Decision, paras. 24-25.
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2. Eligibility under French Law

46.  As described above, according to the Applicatienofa7 May 2019, Stakibecame eligible
for conditional release under French [&@ihe threshold pursuant to the French Code of @ami
Procedure is “if the length of the sentence sebyedonvicted persons is at least equal to the kengt
of the sentence remaining to be sen®&drhis essentially equates to one-half of the seetéreing

served, while also taking into account the senteedactions permitted under French law.

47.  There are in this case therefore two concurremstiolds: the French threshold of half of
the sentence being served, and the Mechanism’shibiick of two-thirds of the sentence being
served. | recall that, even if Stakis eligible for conditional release under Frenatv, the early
release of persons convicted by the ICTR, the 1Cdrithe Mechanism falls exclusively within the
discretion of the President, pursuant to Article df6the Statute and Rules 150 and 151 of the

Rules®

48. In these circumstances, it is important to strieitrere to the two-thirds threshold, not only
for judicial certainty, but also because any deparfrom this minimum time period would result in
the unequal treatment of persons convicted by @ER| the ICTY, or the Mechanism who are
serving their sentences in enforcement States watlying thresholds for eligibility for early

release.
C. Consultation

49. In coming to my decision on whether to provisiopakcognise the Sentence Remission
Notification and whether to grant the Applicatidrhave consulted with two other Judges of the
Mechanisnt? Judge Meron and Judge Hoefer have both indicai@cthey agree that Stékis not

yet eligible for early release, having not yet sentwo-thirds of his sentence, and given that no
compelling or exceptional circumstances justifyidgparture from the two-thirds eligibility
threshold have been demonstrated. Judge Meronlsasgpressed his agreement that domestic
sentence remissions do not affect the calculatfdwo-thirds of Staki’'s sentence. Further, Judge

Hoefer has expressed her agreement that the SentBemission Notification should be

€0 Suprapara. 13.

& Application, p. 3.

%2 prosecutor v. Vujadin Popayi Case No. MICT-15-85-ES.2, Decision on the Early RelezfsVujadin Popoy,

30 December 2020 (public redacted), pSémanzdecision, para. 2®rosecutor v. Milan Marti, Case No. MICT-
14-82-ES, Decision on the Early Release of Milan Marfi August 2020, p. 4Prosecutor v Dragomir MiloSewé,

Case No. MICT-16-98-ES, Decision on the Early Rele&&ragomir MiloSevé, 29 July 2020, p. Brdanin Decision,
para. 33.

%3 Suprapara. 10.
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provisionally recognised, but that this should haeeimpact on calculating two-thirds of St&ki

sentence.

50. | am grateful for my colleagues’ views on thesetarat and have taken them into account

in my ultimate assessment of the Sentence Remisitification and Application.
VI. CONCLUSION

51. Based on the foregoing, | am of the view that ier fmonths of sentence reduction credit
for the period 31 January 2017 to 31 January 20t0s& months of additional sentence reduction
for the same period, for which Stédkhas become eligible under French law, should be
provisionally recognised. However, this provisidpatecognised sentence remission will not
impact the Mechanism’s calculation of the two-tkittireshold for the purpose of early release or
the end date of Staks sentence. Further, Staks not eligible to be considered for early release
this stage as he has not yet served two-thirdsiofséntence, and has not demonstrated any

compelling or exceptional circumstances that miggtertheless warrant granting early release.
VIlI. DISPOSITION

52.  For the foregoing reasons, and pursuant to Artiz2eand 26 of the Statute and Rule 150 of
the Rules, | hereby provisionally recognise a segaemission of 10 months for which Stakas
become eligible under French law. Further, for ftve@going reasons, and pursuant to Articles 25
and 26 of the Statute and Rule 150 of the RuleerébyDENY the Application.

Done in English and French, the English versiomdp@iuthoritative.

Done this 31st day of December 2020, WA'

At The Hague, Judge Carmel Agiué
The Netherlands. President

[Seal of the M echanism]
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