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1. The Appeals Chamber of the International Residuachanism for Criminal Tribunals

(“Appeals Chamber” and “Mechanism”, respectively)seized of appeals by Mr. Ratko Miadi

(“Mladi¢”) and the Office of the Prosecutor of the Mechani§‘Prosecution”) against the

Judgement in the case Bfosecutor v Ratko Mladé, rendered on 22 November 2017 (“Trial
Judgement”) by Trial Chamber | of the Internatiofalbunal for the Prosecution of Persons
Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the Former Yugoslavia since 1991 (“Trial Charilzard “ICTY”, respectively).

l. INTRODUCTION

A. Background

2. Mladi¢ was born on 12 March 1942 in BoZzandyiKalinovik Municipality! From
27 September 1965 until 10 May 1992, he was a meuoflibe Yugoslav People’s Army (“*JNA”)
and held various positions in military posts throogt the former YugoslaviaOn 12 May 1992,
the Bosnian Serb Assembly appointed Mtads Commander of the Main Staff of the Army of
Republika Srpskg“VRS”").®> He remained in command of the VRS Main Staff uatil least
8 November 1996.

3. Mladi¢ was indicted on 24 July and 16 November 1995 folldwing several amendments,
the operative indictment against him was filed @&nOecember 20131.The Prosecution charged
Mladi¢ with individual criminal responsibility pursuara Articles 7(1) and 7(3) of the Statute of
the ICTY (“ICTY Statute”) on 11 counts of genocidgimes against humanity, and violations of
the laws or customs of war under Articles 3, 4, &raf the ICTY Statuté.The crimes covered by
the Indictment were allegedly committed betweenM#y 1992 and 30 November 1995 on the

territory of Bosnia and Herzegovida.

4, The Trial Chamber acquitted Mlgdbf genocide under Count 1 of the Indictnfeand

convicted him pursuant to Article 7(1) of the ICTStatute of genocide, crimes against humanity

! Trial Judgement, para. 272.

% Trial Judgement, paras. 272-274.

% Trial Judgement, paras. 275, 276. Prior to 12 August 1R8@ublika Srpskavas known as the Serbian Republic of
Bosnia and Herzegovin&eeTrial Judgement, p. 13.

* Trial Judgement, paras. 275, 276.

5 Trial Judgement, paras. 1, 5229-528#¢rring tq inter alia, Prosecutor v Ratko Mladf, Case No. IT-09-92-PT,
Prosecution Submission of the Fourth Amended Indictment and Schefulesdents, 16 December 2011, Annex A
(“Indictment”).

® Indictment, paras. 4-8Gee alsdTrial Judgement, paras. 2-10.

" Seelndictment, paras. 8, 13, 14, 18, 19, 23, 24, 28, 35-86, ScheduleSée alsdrial Judgement, para. 2.

8 Trial Judgement, para. 5214.
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(persecution, extermination, murder, deportation mhumane acts), and violations of the laws or
customs of war (murder, terror, unlawful attackscivilians, and taking of hostagesYhe Trial
Chamber found him responsible for committing thesmes through a “leading and grave role” in

four joint criminal enterprise®.

5. The Trial Chamber found that, from 12 May 1992 lud0® November 1995, Mladi

participated in a joint criminal enterprise withetlobjective of permanently removing Bosnian
Muslims and Bosnian Croats from Bosnian Serb-cldinerritory in Bosnia and Herzegovina
through persecution, extermination, murder, inhuenats (forcible transfer), and deportation

(“Overarching JCE”}! and convicted him of these crim@s.

6. The Trial Chamber further found that, between 12/N1892 and November 1995, Ml&di
participated in a joint criminal enterprise wittetbbjective of spreading terror among the civilian
population of Sarajevo through a campaign of smgipamd shelling (“Sarajevo JCEY, and

convicted him of the crimes of terror, unlawfulaatts on civilians, and murd&t.

7. The Trial Chamber also found that, from the daysie@diately preceding 11 July 1995 to at
least October 1995, Mladliparticipated in a joint criminal enterprise withet objective of
eliminating the Bosnian Muslims in Srebrenica blig the men and boys and forcibly removing
the women, young children, and some elderly menei&nica JCE"}> and convicted him of the
crimes of genocide, as well as persecution, inhemaants (forcible transfer), murder, and

extermination'®

8. Further, the Trial Chamber found that, from appmediely 25 May 1995 to approximately

24 June 1995, Mladiparticipated in a joint criminal enterprise withet objective of capturing

® Trial Judgement, para. 5219ee alsdrrial Judgement, paras. 3065, 3116, 3183, 3206, 3212, 3226,3185,3324,
3359, 3380, 3387, 3405, 3418, 3431, 3555, 4232, 4612, 4688, 4740, 4893498215098, 5128, 5130, 5131, 5141,
5156, 5163, 5168, 5188-5192. Where the Trial Chamber foundidvimiilty of murder and extermination as crimes
against humanity based on the same incidents, it onlyeghtamvictions for extermination, in line with the law on
cumulative convictionsSeeTrial Judgement, para. 5179ee alsdrial Judgement, paras. 5168-5178.

10 Tria Judgement, para. 516See alsolrial Judgement, paras. 4232, 4612, 4688, 4740, 4892, 4893, 4921, 4987,
5096-5098, 5128, 5130, 5131, 5141, 5156, 5163, 5188-5193.

11 Trial Judgement, paras. 4232, 4610, 4612, 4688, 5189. The Trialbéhal®termined that the Overarching JCE
existed between 1991 and 30 November 19@%Trial Judgement, paras. 4232, 4610.

2 Trial Judgement, para. 521%ee alsdrial Judgement, para. 5189.

3 Trial Judgement, paras. 4740, 4892, 4893, 4921, 5190.

% Trial Judgement, paras. 4893, 4921, 5190, 5214.

5 Trial Judgement, paras. 4987, 4988, 5096-5098, 5128, 5130, 5131. Th€hemaber determined that in the days
immediately preceding 11 July 1995, the objective of thebi®@nica JCE involved the commission of the crimes of
persecution and inhumane acts (forcible transfer), bubthtte early morning of 12 July 1995, the crimes of genocide,
extermination, and murder became part of the means tewactiiat objectiveSeeTrial Judgement, paras. 4987, 5096,
5108.

'8 Trial Judgement, paras. 5098, 5128, 5130, 5131, 5191, 5214.
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United Nations (“UN”) personnel deployed in Bosrdad Herzegovina and detaining them in
strategic military locations to prevent the Nortllaftic Treaty Organization (“NATO”) from
launching further military air strikes on Bosniaer military targets (“Hostage-Taking JCE®),

and convicted him of the crime of taking of hostags a violation of the laws or customs of War.

9. The Trial Chamber sentenced Miadt life imprisonment?

B. The Appeals

10.  Mladi¢ presents nine grounds of appeal challenging hisictions and sentené® Mladi¢
requests that the Appeals Chamber reverse all ewtenfindings of the Trial Chamber, quash his
convictions, and acquit hift. In the alternative, Mladi seeks a retrig? or a reduction in his

sentencé® The Prosecution responds that Méslappeal should be dismissed in its entiféty.

11. The Prosecution presents two grounds of appealectyithg certain findings or conclusions
of the Trial Chamber pertaining to the Overarchi@E and its acquittal of genocide under Count 1
of the Indictment® The Prosecution requests that the Appeals Chacuiezct the Trial Chamber's
error€® and convict Mladi of genocide under Count 1 of the Indictment punsua the first
category of joint criminal enterprise, or altermaty, the third category of joint criminal enteigei

or as a superior under Article 7(3) of the ICTY t8ta?’ Mladi¢ responds that the Prosecution’s

appeal should be dismissed in its entif&ty.

12.  The Appeals Chamber heard oral submissions regatdese appeals on 25 and 26 August
20207

Y Trial Judgement, paras. 5141, 5142, 5156, 5163, 5192.

18 Trial Judgement, paras. 5192, 5214.

9 Trial Judgement, para. 5215.

20 seeMladi¢ Notice of Appeal, paras. 5, 7, 12-91; Miadippeal Brief, paras. 10-19, 41-958. In his notice of appeal,
Mladi¢ raised nine grounds of appeal comprising a total of 40 subdgolm his appellant’s brief, Mladgiwithdrew

five subgrounds, did not address one subground (Ground 5{d)judsumed eight subgrounds into other subgrounds,
leaving nine grounds of appeal with a total of 26 subgrounds taldressed by the Appeals ChamibgeeMladi¢
Appeal Brief, paras. 61, 565-569, 644, 678-680, 760, 761, 876.

21 Mladi¢ Notice of Appeal, para. 10, p. 32; MladAppeal Brief, paras. 20, 22, 60, 114, 185, 210, 224, 237,253,
316, 334, 335, 338, 349, 351, 372, 375, 397, 400, 442, 445, &3¢ 527, 541, 554, 563, 564, 583, 600, 641, 643,
665, 694, 697, 710, 713, 734, 759, 875, 884, 930, 958, 959, 960.

22 Mladi¢ Notice of Appeal, para. 10, p. 32; Mlad\ppeal Brief, paras. 21, 885, 916, 959.

23 Mladi¢ Notice of Appeal, para. 11, p. 32; Mlad\ppeal Brief, paras. 22, 60, 677, 780, 920, 926, 930, 3&8,,960.

24 prosecution Response Brief, para. 4.

25 prosecution Notice of Appeal, paras. 3-9; Prosecution Agréefl, paras. 1-3, 5-50.

26 prosecution Appeal Brief, paras. 1, 4, 17, 43.

" prosecution Appeal Brief, paras. 1, 4, 18, 44, 47-50.

% SeeMladi¢ Response Brief, paras. 9-343.

29T, 25 August 2020 pp. 1-110; T. 26 August 2020 pp. 1-109.
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. STANDARDS OF APPELLATE REVIEW

13.  The Mechanism was established pursuant to UN Sgddduncil Resolution 1966 (2010)
and continues the material, territorial, tempowahd personal jurisdiction of the International
Criminal Tribunal for Rwanda (“ICTR”) and the ICTY.The Statute and the Rules of Procedure
and Evidence of the Mechanism (“Rules”) reflectmative continuity with the Statutes and the
Rules of Procedure and Evidence of the ICTR and@ie/ (“ICTR Rules” and “ICTY Rules”,
respectively)a.l The Appeals Chamber considers that it is bounthterpret the Statute and the
Rules in a manner consistent with the jurisprudesfdiae ICTR and the ICTY? Likewise, where
the Statute of the ICTR (“ICTR Statute”) and th& RCRules or the ICTY Statute and its Rules are
at issuethe Appeals Chamber is bound to consider the retgueecedent of these tribunals when

interpreting theni”

14.  While not bound by the jurisprudence of the ICTRtlue ICTY, the Appeals Chamber is
guided by the principle that, in the interestsaxfdl certainty and predictability, it should follow
previous decisions of the ICTR and the ICTY Appedalambers and depart from them only for
cogent reasons in the interest of justice, thawvigre a previous decision has been decided on the
basis of a wrong legal principle or has been “wiprigcided, usually because the judge or judges
were ill-informed about the applicable lai”.It is for the party submitting that the Appeals
Chamber should depart from such jurisprudence moothstrate that there are cogent reasons in the

interest of justice that justify such departtite.

30 UN Security Council Resolution 1966, U.N. Doc. S/IRES/19@6D2cember 2010 (“Security Council Resolution
1966"), paras. 1, 4, Annex 1, Statute of the Mechanism (‘®&t3fuPreamble, Article 1See alsdSecurity Council
Resolution 1966, Annex 2, Article 2(2karadzié Appeal Judgement, para. 13eSeljAppeal Judgement, para. 11;
NgirabatwareAppeal Judgement, para. 6.

%1 See eg., Karadzi: Appeal Judgement, para. 15eSeljAppeal Judgement, para. 1MNgirabatware Appeal
Judgement, para. Gee alsdProsecutor v. Mio Stani& and Stojan ZupljaninCase Nos. IT-08-91-A & MICT-13-55,
Decision on Karadgis Motion for Access to Prosecution’s Sixth Protective 8Meas Motion, 28 June 2016, p. 2;
PhénéasMunyarugarama v. ProsecutoCase No. MICT-12-09-AR14, Decision on Appeal Against Rederral of
Phénéas Munyarugarama’s Case to Rwanda and Prosecutioon MotStrike, 5 October 2012 Munyarugarama
Decision of 5 October 2012"), para. 5.

32 Karadzi* Appeal Judgement, para. 1%e3eljAppeal Judgement, para. INgirabatwareAppeal Judgement, para. 6;
MunyarugarameDecision of 5 October 2012, para. 6.

¥ Karadzit Appeal Judgement, para. 12e3eljAppeal Judgement, para. INgirabatwareAppeal Judgement, para. 6;
MunyarugarameDecision of 5 October 2012, para. 6.

3% Karadzi Appeal Judgement, para. 18eseljAppeal Judgement, para. 1If. Munyarugaramaecision of 5 October
2012, para. 5 (noting the “normative continuity” between théefRand the Statute and the ICTY Rules and ICTY
Statute and that the “parallels are not simply a maftebnvenience or efficiency but serve to uphold principlegue
process and fundamental fairness, which are the coonessof international justice”).

% Karadzi¢ Appeal Judgement, para. 18eSeljAppeal Judgement, para. 13ee also Stanigiand ZupljaninAppeal
Judgement, para. 96BjzimunguAppeal Judgement, para. 370.

4
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15.  Article 23(2) of the Statute stipulates that thepApls Chamber may affirm, reverse, or
revise decisions taken by a trial chamber. An apigeot a trialde nova®™ The Appeals Chamber
reviews only errors of law which have the potenttalnvalidate the decision of the trial chamber
and errors of fact which have occasioned a misageriof justicé’ These criteria are set forth in

Article 23 of the Statute and are well establishejdlrisprudencé?

16. A party alleging an error of law must identify tlaleged error, present arguments in
support of its claim, and explain how the errorailiates the decisiofl.An allegation of an error
of law that has no chance of changing the outcofreedecision may be rejected on that grotfhd.
However, even if the party’s arguments are insigfit to support the contention of an error, the
Appeals Chamber may find for other reasons thaetiean error of law! It is necessary for any
appellant claiming an error of law on the basigha lack of a reasoned opinion to identify the
specific issues, factual findings, or arguments tihe@ appellant submits the trial chamber omitted t

address and to explain why this omission invalisizie decisiof?

17.  Where the Appeals Chamber finds an error of lawh@trial judgement arising from the
application of an incorrect legal standard, it \aitticulate the correct legal standard and revisav t
relevant factual findings of the trial chamber adangly.”® In so doing, the Appeals Chamber not
only corrects the legal error, but, when necessalsg applies the correct legal standard to the
evidence contained in the trial record and deteesimvhether it is itself convinced beyond
reasonable doubt as to the factual finding chaéldnigy the appellant before that finding may be
confirmed on appedf. The Appeals Chamber will not review the entiraltrecordde novg rather,

it will in principle only take into account evidemeeferred to by the trial chamber in the body of

% Karadzit Appeal Judgement, para. 18eSeljAppeal Judgement, para. 1Reealso Stanigi and ZupljaninAppeal
Judgement, para. 17.

37 Karadzi* Appeal Judgement, para. 13e3eljAppeal Judgement, para. I2girabatwareAppeal Judgement, para. 7.
See alspe.g, Prli¢ et al Appeal Judgement, para. Nyiramasuhuko et ahppeal Judgement, para. 29.

% Karadzi* Appeal Judgement, para. 13e3eljAppeal Judgement, para. I2girabatwareAppeal Judgement, para. 7.
See alspe.g, Prli¢ et al Appeal Judgement, para. Myiramasuhuko et ahppeal Judgement, para. 29.

39 Karadzi* Appeal Judgement, para. 15eseljAppeal Judgement, para. 18girabatwareAppeal Judgement, para. 8.
See alspe.g, Prli¢ et al Appeal Judgement, para. Myiramasuhuko et ahppeal Judgement, para. 30.

0 Karadzi* Appeal Judgement, para. 15eSeljAppeal Judgement, para. I8girabatwareAppeal Judgement, para. 8.
See alspe.g, Prli¢ et al Appeal Judgement, para. 19.

1 Karadzi* Appeal Judgement, para. 15e3eljAppeal Judgement, para. I8girabatwareAppeal Judgement, para. 8.
See alspe.g, Prli¢ et al Appeal Judgement, para. Myiramasuhuko et ahppeal Judgement, para. 30.

2 Karadzi* Appeal Judgement, para. 15eseljAppeal Judgement, para. 18girabatwareAppeal Judgement, para. 8.
See alspe.qg, Prli¢é et al Appeal Judgement, para. 19.

43 Karadzi¢ Appeal Judgement, para. 18eSeljAppeal Judgement, para. IMgirabatwareAppeal Judgement, para. 9.
See alspe.g, Prli¢ et al Appeal Judgement, para. 2Qyiramasuhuko et appeal Judgement, para. 31.

 Karadzi* Appeal Judgement, para. 18e3eljAppeal Judgement, para. IMgirabatwareAppeal Judgement, para. 9.
See alspe.g, Prli¢ et al Appeal Judgement, para. 2Qyiramasuhuko et appeal Judgement, para. 31.
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the judgement or in a related footnote, evidencgained in the trial record and referred to by the

parties, and, where applicable, additional evidextraitted on appeé.

18.  When considering alleged errors of fact, the App&zthamber will only hold that an error
of fact was committed when it determines that nasomable trier of fact could have made the
impugned findind® The Appeals Chamber applies the same standamhsbnableness to alleged
errors of fact regardless of whether the findingfadt was based on direct or circumstantial
evidence'’ It is not any error of fact that will cause thep®als Chamber to overturn a decision by
a trial chamber, but only one that has caused aamiage of justic&® In determining whether a
trial chamber’s finding was reasonable, the App&ilamber will not lightly overturn findings of

fact made by a trial chambé&t.

19. The same standard of reasonableness and the séenende to factual findings of the trial
chamber apply when the Prosecution appeals agairstquittaf® The Appeals Chamber will only
hold that an error of fact was committed when iedaines that no reasonable trier of fact could
have made the impugned findifigNevertheless, considering that, at trial, it is Brosecution that
bears the burden of proving the guilt of an accus®nd reasonable doubt, the significance of an
error of fact occasioning a miscarriage of jusikesomewhat different for a Prosecution appeal
against acquittal than for a defence appeal agawstiction®? Whereas a convicted person must
show that the trial chamber’s factual errors creasonable doubt as to his or her giilthe
Prosecution must show that, when account is taketheoerrors of fact committed by the trial

chamber, all reasonable doubt of guilt has beenirdited>*

5 Karadzi: Appeal Judgement, para. 16eSeljAppeal Judgement, para. 18ee alscPrli¢ et al. Appeal Judgement,
para. 20Nyiramasuhuko et aAppeal Judgement, para. 31.

¢ Karadzi* Appeal Judgement, para. 1SeseljAppeal Judgement, para. MgirabatwareAppeal Judgement, para. 10.
See alspe.g, Prli¢ et al Appeal Judgement, para. 2yiramasuhuko et ahppeal Judgement, para. 32.

4" Karadzi* Appeal Judgement, para. 1SeseljAppeal Judgement, para. MgirabatwareAppeal Judgement, para. 10.
See alspe.qg, Prli¢é et al Appeal Judgement, para. 21.

“8 Karadzi* Appeal Judgement, para. 1SeseljAppeal Judgement, para. MgirabatwareAppeal Judgement, para. 10.
See alspe.qg, Prli¢ et al Appeal Judgement, para. 2lyiramasuhuko et aBhppeal Judgement, para. 32.

9 Karadzi* Appeal Judgement, para. 1SeseljAppeal Judgement, para. MgirabatwareAppeal Judgement, para. 10.
See alspe.qg, Prli¢ et al Appeal Judgement, para. 28iramasuhuko et ahppeal Judgement, para. 32.

0 Karadzit Appeal Judgement, para. 18eSeljAppeal Judgement, para. 18ee alspeg., Prli¢ et al Appeal
Judgement, para. 2Blyiramasuhuko et aAppeal Judgement, para. 32.

°1 Karadzi Appeal Judgement, para. BeseljAppeal Judgement, para. MgirabatwareAppeal Judgement, para. 10.
See alspe.g, Prli¢ et al Appeal Judgement, para. 28yiramasuhuko et ahppeal Judgement, para. 32.

2 Karadzi* Appeal Judgement, para. 18g$eljAppeal Judgement, para. 18ee alspe.g, Prli¢ et al Appeal
Judgement, para. 2Blyiramasuhuko et aRppeal Judgement, para. 32.

3 Karadzi Appeal Judgement, para. 18eSeljAppeal Judgement, para. 18ee alspe.g, Prli¢ et al Appeal
Judgement, para. 2Btyiramasuhuko et aBppeal Judgement, para. 32.

* Karadzi¢ Appeal Judgement, para. 18eSeljAppeal Judgement, para. 18ee alspe.g, Prli¢ et al Appeal
Judgement, para. 2Btyiramasuhuko et aBppeal Judgement, para. 32.
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20. A party cannot merely repeat on appeal argumeantsdid not succeed at trial, unless it can
demonstrate that the trial chamber’s rejectiorhobé arguments constituted an error warranting an
intervention of the Appeals Chamb&rArguments which do not have the potential to cahse
impugned decision to be reversed or revised mayinbraediately dismissed by the Appeals

Chamber and need not be considered on the merits.

21. In order for the Appeals Chamber to assess argwmenappeal, the appealing party must
provide precise references to relevant transcagep or paragraphs in the decision or judgement to
which the challenge is madéMoreover, the Appeals Chamber cannot be expectedrisider a
party’s submissions in detail if they are obsceentradictory, vague, or suffer from other formal
and obvious insufficiencie®. Finally, the Appeals Chamber has inherent disnetn selecting
which submissions merit a detailed reasoned opiimoriting, and it will dismiss arguments

which are evidently unfounded without providingaltetd reasoning’

% Karadzi* Appeal Judgement, para. 18eseljAppeal Judgement, para. NgirabatwareAppeal Judgement, para. 11.
See alspe.g, Prli¢ et al Appeal Judgement, para. 2&yiramasuhuko et ahppeal Judgement, para. 34.
% Karadzi* Appeal Judgement, para. 8eseljAppeal Judgement, para. NgirabatwareAppeal Judgement, para. 11.
See alspe.g, Prli¢ et al Appeal Judgement, para. 2&yiramasuhuko et ahppeal Judgement, para. 34.
" Karadzi Appeal Judgement, para. ZeseljAppeal Judgement, para. I8girabatwareAppeal Judgement, para. 12.
See alspe.qg, Prli¢ et al Appeal Judgement, para. 2dyiramasuhuko et aBhppeal Judgement, para. 35.
%8 Karadzi* Appeal Judgement, para. ZeseljAppeal Judgement, para. MgirabatwareAppeal Judgement, para. 12.
See alspe.g, Prli¢ et al Appeal Judgement, para. 2dyiramasuhuko et ahppeal Judgement, para. 35.
%9 Karadzi* Appeal Judgement, para. Z8eseljAppeal Judgement, para. I8girabatwareAppeal Judgement, para. 12.
See alspe.g, Prli¢ et al Appeal Judgement, para. 2dyiramasuhuko et ahppeal Judgement, para. 35.
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lIl. THE APPEAL OF RATKO MLADI C

A. Alleged Violations of Fair Trial Rights

1. Alleged Errors Concerning the Indictment (Ground 1)

22. In addressing challenges to the form of the se@meénded indictment, the Trial Chamber,
in a decision issued on 13 October 2011, obserratl Mladt was not charged with personally
committing any of the acts in this indictment am@ttthe charges against him covered a vast
amount of territory and spanned more than threesy@®n this basis, the Trial Chamber rejected
Mladi¢’s contention that this indictment omitted matefedts by failing to plead with sufficient
specificity the identity of victims, dates, locat®) and perpetrators in relation to several undegly

crimes®?

23. In its decision issued on 2 December 2011, thel Cleamber noted the Prosecution’s
submission that the third amended indictment coethi “196 scheduled crimes” and the
Prosecution’s proposal, pursuant to Rulebi®3(D) of the ICTY Rules, to limit “its presentatiar
evidence to a selection of 106 crimes” (“Scheduiecidents”)®® The Trial Chamber, “[ijn the
interests of a fair and expeditious trial, [..}djd] the number of crime sites or incidents of the
charges in respect of which evidence may be preddmt the Prosecution” in accordance with the

Prosecution’s proposa.

24.  Consequently, the Trial Chamber, in its Decision2oDecember 2011, ordered that the
Prosecution could not present evidence on crimiesrdhan those it proposed to retain, unless it:
(i) considered such evidence necessary to estabfiselement of any of the counts of the Third
Amended Indictment; and (ii) provided prior notioe such evidence “which it has proposed to
remove” from this indictment and explained its sfieaelevance to the Prosecution’s case in its
filings pursuant to Rule 6&r of the ICTY Rules (“Rule 6%r filings”). %

€0 prosecutor v. Ratko Mladj Case No. IT-09-92-PT, Decision on Defence Prelinyimdotion Objecting to the Form
of the Second Amended Indictment, 13 October 2011 (“Deci#id3 October 2011"), para. i&ferring to Prosecutor

v. Ratko Mladi, Case No. IT-09-92-1, Prosecution’s Second Amendecttimdint, 1 June 2011 (“Second Amended
Indictment”).

®1 Decision of 13 October 2011, paras. 8-10, 13, 14, 16.

%2 prosecutor v. Ratko Mladj Case No. IT-09-92-PT, Decision Pursuant to Rulebig3(D), 2 December 2011
(“Decision of 2 December 2011"), paras. 2rdferring to Prosecutor v. Ratko MlagiCase No. IT-09-92-PT, Third
Amended Indictment, 20 October 2011 (“Third Amended Indictment”).

% Decision of 2 December 2011, para. $ée als®ecision of 2 December 2011, para. 15 (“For the foregmagons,
pursuant to Rule 7Bis (D) of the [ICTY] Rules, the [Trial] Chamber ADOPTBet Prosecution’s proposals in respect
of the reduction of its case and the selection of criroesdch of the charges”).

% Decision of 2 December 2011, para. 15.
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25.  The Prosecution filed the operative Indictment énDlecember 2011, attaching Schedules
A to G, which enumerated the 106 Scheduled Inc&féritike the Second Amended Indictment
that the Trial Chamber found was not defectiveight! of Mladi’s prior notice challenge¥, the
Indictment charged Mladiwith 11 counts concerning events spanning ovezettyears! across
numerous municipalities in Bosnia and Herzego%thand with the victims of the alleged crimes
numbering in the thousan@In this respect, Mladis responsibility was principally charged based
on his membership in four separate joint crimingkeprises, pursuant to Article 7(1) of the ICTY
Statute’’ and based on his superior liability for crimes egitted by Bosnian Serb forces, pursuant
to Article 7(3) of the ICTY Statuté:

26. On 25 October 2016, after the conclusion of theeDeé case, Mladifiled a motion
alleging defects in the form of the IndictméhtThe Trial Chamber dismissed the motion as
untimely”® In rejecting Mladi’s subsequent request to reconsider this decisiocedify it for
appeal, the Trial Chamber rejected Mtasliargument that the Indictment was limited to the
Scheduled Incident$. The Trial Chamber stated that its Decision of 2dneber 2011 “fixed the
number ofscheduledncidents but did not affect other incidents witlie scope of the Indictment,

which remained part of the Indictment as chargéd”.

27. In the Trial Judgement, the Trial Chamber addressledli¢’s contention raised in his final
trial brief that the crimes underpinning all counfghe Indictment were confined to the Scheduled
Incidents’® The Trial Chamber reiterated that the Decisior?2 @ecember 2011 did not limit the

scope of the Prosecution’s case to the Schedutgdeints and that other incidents within the scope

% See supraara. 3.

56 Decision of 13 October 2011, para. e alsoProsecutor v. Ratko Mladi Case No. IT-09-92-PT, Defense
Preliminary Motion Objecting to the Form of the Secondefwdted Indictment, 12 September 2011.

®7 Indictment, paras. 5, 8, 14, 19, 36, 43-46, 49, 51, 55569, 61, 62, 64, 65, 68-74, 76, 78, 84, 85.

% prosecutor vRatko Mladi, Case No. IT-09-92-PT, Prosecution Submission of thetRcAmended Indictment and
Schedule of Incidents, 16 December 2011, para. 3; Indictmeans. 8¢, 41, 47, 61, 62, 67, 76, 85; Schedules A-G.

% Indictment, paras. 39, 46, 55, 59, 64, 65, 71, 72, 78, 80, 88c88dules A-G.

% Indictment, paras. 5-30.

! Indictment, paras. 30-34, pp. 18, 21, 27, 30, 33, 35, 37.

2 prosecutor v. Ratko Mladj Case No. IT-09-92-T, Motion Alleging Defects in therfioof the Indictment, 25
October 2016 See alsoProsecutor v. Ratko Mladi Case No. IT-09-92-T, Decision on Defence Motion Alleging
Defects in the Form of the Indictment, 30 November 2016 (“Beaciof 30 November 2016"), para. 1.

3 Decision of 30 November 2016, paras. 10-38e also Prosecutor v. Ratko MigdCase No. IT-09-92-T, Decision
on Defence Motion for Reconsideration of or, in the Altermati@ertification to Appeal the Decision on Defence
Motion Alleging Defects in the Form of the Indictment, 24 fe@loy 2017 (“Decision of 24 February 2017”), para. 12.
¥ Decision of 24 February 2017, paras. 11, 14.

S Decision of 24 February 2017, para. $te alsdecision of 2 December 2011, paras. 12, 14, 15.

% Trial Judgement, paras. 5265-5276ferring tq inter alia, Prosecutor v. Ratko Mladi Case No. IT-09-92-T,
Corrigendum to Annex A to Notice of Filing Under Objectanmd with Reservation of Rights, Filed 25 October 2016, 2
November 2016, Annex A (confidential; public redacted ver§ied on 8 March 2018) (“Mladi Final Trial Brief”).
See alsd’rosecutor v. Ratko Mladi Case No. MICT-13-56-A, Notice of Filing of Public Rettat Final Trial Brief, 8
March 2018.
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of the Indictment remained part of the Indictmenicharged’ The Trial Chamber recalled that the
key consideration was whether the relevant matéak were pleaded with sufficiency under the
applicable la? and noted that the Indictment detailed sufficiewtterial facts, such as references

to victims, dates, and locations, for each incidént

28. On appeal, Mladi contends that the Trial Chamber erred by congidemncidents not
enumerated in Schedules A to G of the Indictmem/@nunscheduled incidents that were not
otherwise identified by the Prosecution throughRitde 65ter filings as part of its case against him
(“Unnamed Unscheduled Incidents”) and relying omnthto prove the elements of the crimes
whereas he was not put on notice of such incidengerially impairing his ability to prepare his
defencé® He submits that the Trial Chamber fixed the numifeficrime sites or incidents of the
charges” in the Decision of 2 December 2011 to $lebeduled Incidents and to those that the
Prosecution identified as unscheduled incidentschvit intended to rely on in its Rule @Br
filings, and which would have provided him with gdate noticé’ Mladi¢ requests that the
Appeals Chamber reverse the findings on the criased on the Unnamed Unscheduled Incidents
and the convictions entered on Counts 3, 5, 9,lndf the Indictment in whole or in part, and

reduce his sentence accordinffly.

29.  The Prosecution responds that the Indictment iglatgctive as it pleaded the material facts
with sufficient specificity?® It argues that the Decision of 2 December 20licktout a number of

scheduled incidents without affecting the scopdt®fcase as it pertained to Mladi criminal

" Trial Judgement, para. 5267.

8 Trial Judgement, para. 5269.

® Trial Judgement, para. 5270.

8 Mladi¢ Notice of Appeal, paras. 13, 14; Mladhppeal Brief, paras. 41, 43, 46-59. Mladurther argues that the
Trial Chamber erred bgroprio motuconsidering the Unnamed Unscheduled Incidents as pdm éfrbsecution’s case
and relying upon them as forming part of the Indictniemtrder to prove the elements of the crinfseMladi¢ Notice

of Appeal, para. 13; MladiAppeal Brief, paras. 41, 50, 59; T. 25 August 2020 pp. 21222T. 26 August 2020 p. 60.

81 Mladi¢ Appeal Brief, paras. 46, 47, 4@ferring toDecision of 2 December 2011; T. 25 August 2020 pp. 21, 23.

82 Mladi¢ Appeal Brief, para. 60; T. 25 August 2020 p. 28. Miagintends that he did not waive his right to raise this
error on appeal as he only became aware of the Unnamezhédhded Incidents when the Trial Judgement was
rendered. Mladi Appeal Brief, para. 43; T. 25 August 2020 p. 23. Miadithdrew his appeal in relation to the
following incidents: Srebrenica incident (v) of 18 July 199Biping incident (0) of 10 December 1994, and shelling
incidents (i) and (k) on Geteova Street of 22 and2& 1995SeeT. 25 August 2020 pp. 22, 23; T. 26 August 2020
pp. 25, 59 (confirming that the Prosecution “is correct thatlyothose [incidents] have been withdrawn from the
Appeals Chamber’s consideration”).

8 prosecution Response Brief, paras. 6-13; T. 26 August [2028. In particular, the Prosecution submits thathg)
Indictment’s inclusive language shows that Schedules A to Garemeant to be exhaustive; (ii) the charges include
Unnamed Unscheduled Incidents as a number of crimes Weadeg without reference to Schedules A to G or the
Scheduled Incidents; (iii) the Trial Chamber expressedistamt views on the Indictment’s scope; and (iv) thengc
demonstrates that Mladivas aware that the Unnamed Unscheduled Incidents fornmedfpgae charges against him.
SeeProsecution Response Brief, paras. 7-13. The Prosecutitrerf submits that he was also put on notice through
other pleadings and that any vagueness in the Indictment wad loyrthis additional informatiorBeeProsecution
Response Brief, paras 14-18; T. 26 August pp. 24-27.

10
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liability for events not set forth in Schedules A of the Indictmerit! The Prosecution submits
that the Decision of 2 December 2011 did not addi#named Unscheduled Incidents and that the
Trial Chamber rejected Mlads misreading of this decision and reaffirmed thannamed
Unscheduled Incidents were within the Indictmenssope®® In any event, the Prosecution
contends, “Mladi cannot pretend to be surprised that his convistiarcluded [Unnamed]

[UInscheduledI]ncidents” as he fully defended against tHém.

30. Mladi¢ replies that the Decision of 2 December 2011 mlewiguidance on the proper
approach to notic¥. He argues that the Prosecution fails to estalthsl he received sufficient
notice that the Unnamed Unscheduled Incidents wbalecelied upon to establish separate criminal
acts in support of his criminal liability based the various post-Indictment submissions identified
by the Prosecutioff. He further contends that defects in the Indictmeeate not cured in view of
his “general defences” at trial or cross-examimat@omed at undermining evidence admitted to

prove the legal elements of crinfés.

31. The Appeals Chamber finds that Mladails to demonstrate that the Trial Chamber eimed
considering the Unnamed Unscheduled Incidents terohéning his liability for the crimes charged
in the Indictment. In the Decision of 2 Decembel20the Trial Chamber reduced the number of
“scheduled incidents” pleaded in support of the ntsuin the Indictment and instructed the
Prosecution to give notice in its Rule &5 filings “if it intends to present evidenaa the crimes it
has proposed to remove from ffigird Amended] Indictment®® The Appeals Chamber observes

that it is clear that this decision pertained aolyscheduled incidents and that the instructiotnéo

84 prosecution Response Brief, paras. 8-10.

8 prosecution Response Brief, paras. 9, 11; T. 26 August 2027 pR0, 31.

8 prosecution Prosecution Response Brief, paras319-26 August 2020 pp. 31, 32. The Prosecution further submits
that Mladit’s challenge to the Indictment is untimely and the burgieshow prejudice is on hinSeeProsecution
Response Brief, para. 21; T. 26 August 2020 pp. 27-29, 32. It @bsoits, in the alternative, that any reversal of the
Trial Chamber’s findings related to the Unnamed Unscheduled htsideould not impact Mladis convictions or
sentence as they amount to a fraction of the events fahwig was convicted. Prosecution Response Brief, para. 24;
T. 26 August 2020 p. 24.

87 Mladi¢ Reply Brief, para. 10. Mladifurther contends that the Prosecution fails to addressubisission that it
failed to direct the Trial Chamber to enter convictionstle® Unnamed Unscheduled Incidents and that the Trial
Chamber did sproprio motu Mladi¢ Reply Brief, para. 8.

8 Mladi¢ Reply Brief, paras. 11, 12, 14; T. 26 August 2020 p. 60. Sgaityf Mladic argues that the Prosecution fails
to establish that he received sufficient notice thattheamed Unscheduled Incidents would be relied upon tolisstab
separate criminal acts by: (i) giving notice that a véthevould provide evidence related to the Scheduled Incidents
(ii) mentioning Unnamed Unscheduled Incidents in a witnessr&ursn or motion or leading evidence of them; and
(iii) relying on Unnamed Unscheduled Incidents as adjudiciaiets to establish the legal elements of a crime. Mladi
Reply Brief, paras. 11, 12, 14; T. 25 August 2020, pp. 22, 23.

8 Mladi¢ Reply, para. 14; T. 25 August 2020 pp. 24, 27. Mlatigues that the use of inclusive language in the
Indictment should not serve to include any accusation mddeeltbe Trial Chamber without proper notice and that the
Prosecution must identify what case and for which incidiéseseks a convictiorSeeT. 25 August 2020 pp. 22-24; T.
26 August 2020 p. 59. As to prejudice, Miadubmits that [u]pholding any findings on an erroneous legal basis is
unfair and harmful’SeeT. 26 August 2020 pp. 61, 62.

11
Case No.: MICT-13-56-A 8 June 2021



12089

Prosecution on giving notice specifically relatenl the scheduled incidents which the Trial
Chamber approved be struck from the Third Amendelictment. As the Trial Chamber stated in
the Decision of 24 February 2017 and reaffirmedtha Trial Judgement, the Decision of 2
December 2011 did not limit the scope of the Proer’s case to the 106 Scheduled Incidents;

other incidents within the scope of the Indictmemhained part of the Indictment as chargled.

32. From the time of Mladis earliest challenge that the Second Amended tma#int was
defective because it omitted material facts, thlT€hamber emphasized that Mladvas not
charged with personally committing any of the antshe Indictment and that the charges against
him covered a vast amount of territory and spanmede than three yeaf$.In this context, the
Trial Chamber rejected Mlagls contention that the Second Amended Indictmenttechmaterial
facts by failing to plead with sufficient specifigithe identity of victims, dates, locations, and
perpetratorg® Additionally, even when ordering the Prosecutiomptovide further specificity with
respect to known victims, the Trial Chamber emptesithat the Prosecution was not required to

set forth this information specifically in a schéglto this indictment?

33.  Furthermore, the Trial Chamber observed that a munolb allegations in support of the
counts in the Indictment, which was filed after Mitds challenges to the form of the Indictment
were rejected and after the Trial Chamber redusechtimber of scheduled incidents, are not linked
with any of the 106 Scheduled IncidefitsThe Appeals Chamber considers that this is cargist
with a plain reading of the Indictment, which inway limits Mladt’s criminal liability to the 106
Scheduled Incidents enumerated in Schedules A o6 Be Indictment® The Trial Chamber also
observed that where the Indictment relied on inftion in Schedules A to G of the Indictment, it

made clear that the 106 Scheduled Incidents lighedein are non-exhaustive or ‘“illustrative”

% Decision of 2 December 2011, p. 5 (emphasis added).

%1 Decision of 24 February 2017, para. 11; Trial Judgemers, pa67.

92 Decision of 13 October 2011, para. 7.

93 Decision of 13 October 2011, paras. 8-10, 13, 14, 16.

% Decision of 13 October 2011, para. 8 (“The Defence arguesithia®Popovi: case, the Prosecution was required to
provide identification of known victims of alleged crimes bgywof annexes to the Indictments. In the view of the
[Trial] Chamber, the fact that theopovi Trial Chamber ordered the Prosecution to do so does not fiarle
principle that an indictment must have the names of victittegtzed to it as an Annex or a Schedule. In fact, the
Tribunal’s jurisprudence has not imposed any formal requénts as to how the relevant notification of infation
concerning the identity of victims should be made, and pipeoach to this issue varies from case to case.”) (internal
citations omitted).

% Trial Judgement, para. 5270.

% Seeeg., Indictment, paras. 46(b), 59(e), (), (h), (i), (kJ-B4, 82-86.
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examples of criminal conduct in support of the aedhThis too is evident from a plain reading of

the Indictment®

34. Based on the foregoing, Mld@dfails to demonstrate that the Trial Chamber lighitbe
scope of his criminal conduct to the 106 Schediteilents enumerated in Schedules A to G of
the Indictment. Rather, the Trial Chamber’s dedisias well as a plain reading of the Indictment
reflect that the Scheduled Incidents were not aprehensive list of all the underlying criminal

conduct that may be relied upon in support of éigaar count charged in the Indictment.

35. The Appeals Chamber also observes that M|adirgely in his reply brief, contests the
Prosecution’s arguments that the Indictment s@fity pleaded material facts related to the
Unnamed Unscheduled Incidents or that post-Indintrsabmissions and the nature of his defence
demonstrate that any defects in the Indictment wared in relation to such incideritsHowever,
Mladi¢ does not demonstrate error in the Trial Chambesisclusion that, in light of his pre-trial
notice challenges, the Indictment was not defectiveiew of the nature and scope of the case
against him or show error in its conclusion in ffgal Judgement that the Indictment detailed
sufficient material facts, such as references tinas, dates, and locations, for each incident

whether enumerated by schedule or not.

36. The Appeals Chamber recalls that a trial chambarasdy convict an accused of crimes
that are charged in the indictméft. The charges against an accused and the matecisl fa
supporting those charges must be pleaded withcgrfti precision in an indictment so as to provide
notice to the accused and enable him or her toapeepp meaningful defené&: An indictment need
not have the degree of specificity of the evidemederpinning it; the degree of specificity required
depends on the nature and scale of the allegednafimonduct, including the proximity of the
accused to the relevant evetftsAs noted above, the charges against Mlaiiti not implicate him
as a physical perpetrator, concerned a vast anwfutgrritory of Bosnia and Herzegovina, and

spanned over three yedfs Relevant jurisprudence dictates that, while aricingent is required to

% Trial Judgement, para. 5270. The Trial Chamber pointed rfguige in the Indictment such as “including”,
“illustrative examples”, “as well as”, and “including bnot limited to” as clarifying that the crimes enumedate
Schedules A to G were not exhaustive in natBezTrial Judgement, para. 5270.

% Seeeg., Indictment, paras. 39(a)-(c), 46(a), 59(a)-(d), (9),62), 64, 81.

% Mladi¢ Reply Brief, paras. 11, 12, 14.

190 Karadzi Appeal Judgement, para. 44dgirabatware Appeal Judgement, para. 118ugenzi and Mugiraneza
Appeal Judgement, para. 1Ntawukulilyayo Appeal Judgement, para. 189.

101 Karadzi* Appeal Judgement, para. 44dgirabatware Appeal Judgement, paras. 32, 1MNglindiliyimana et al
Appeal Judgement, para. 18ainovi et al Appeal Judgement, paras. 213, 225, 262.

192 Karadzi¢ Appeal Judgement, para. 44iting Ngirabatware Appeal Judgement, para. 33ainovi et al. Appeal
Judgement, paras. 225, 233jocka et al. Appeal Judgement, para. 68tagandaAppeal Judgement, para. 302.

193 Decision of 13 October 2011, para. 7.
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plead material facts through which the Prosecwseks to establish an accused’s criminal liability,
as the proximity of the accused person to thosetevieecomes more distant, less precision is
required in relation to those particular detailsg greater emphasis is placed upon the conduct of
the accused person himself upon which the Prosetutlies to establish his responsibility as an
accessory or a superior to the persons who petgamhmitted the acts giving rise to the charges
against himt® Indeed, in cases concerning extensive and contadminality, specificity with
respect to the timing, victims, and location ofgiresentative” incidents of criminality may satisfy
the obligation of providing sufficient notice ofemature of the case the accused is required tb mee

in order to effectively prepare his deferit.

37.  The burden falls on Mladito develop arguments to demonstrate an €frand, having not
even sought to show that the Trial Chamber errdihding that the Indictment detailed sufficient
material facts, such as references to victims, sjaéed locations, for each incident whether
enumerated by schedule or not, the Appeals Chaddmines to reassess these findings on its own.
With respect to Mladis contention that the Trial Chamber erred by cotiwg him proprio moty

the Appeals Chamber recalls that trial chamberdamieed with determining the guilt or innocence
of the accused and must do so in light of the efytiof the evidence admitted into the rectfd.
Having not demonstrated error in the Trial Chambeonclusions that the Indictment was not
defective for each incident whether enumerateddinedule or not, Mladi does not demonstrate

error in this respect either.

38.  Based on the foregoing, the Appeals Chamber, JNggenbe dissenting, dismisses Ground

1 of Mladi¢’s appeal.

104 Kvacka et al Appeal Judgement, para. 65.

195 ¢f. Gali¢ Appeal Judgement, paras. 3, 222, 223, nn. 636, 637 (notingntleatase charging an accused with
conducting a campaign of shelling and sniping for nearlyytears, the Prosecution was bound to provide details about
some of the sniping and shelling incidents in the indictment buundesr no obligation to list all the specific incidents
in order to satisfy its obligation in pleading materadté so as to provide the accused notice of the nature cdisbehe

had to meet).

1% gee supraection |I.

197 see Nyiramasuhuko et @lppeal Judgement, para. 115.
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2. Alleged Errors Concerning Adjudicated Facts (Gro@ind

(a) Alleged Error in the Use of Adjudicated Facts (Grd2.A)

39. Mladi¢ submits that the Trial Chamber erred in law andidact by relying on adjudicated
facts in convicting him, and requests that the Agtpe&hamber reverse the findings which were
affected by the Trial Chamber’s erf8F.In particular, he contends that the Trial Chandreed in:

() taking judicial notice of adjudicated facts athg to the conduct of his proximate
subordinate$® or, in the alternative, (i) applying a heighterstedndard of the burden to produce
rebuttal evidencé®® The Appeals Chamber will address these contentiorsirn. Mladi also
submits,inter alia, that the Trial Chamber: (i) erroneously relied the “partial consistency” of
evidence with adjudicated facts; (ii) relied exigaly on adjudicated facts from cases which the
Judges of the Trial Chamber had previously preswmest, in which there were references to his
role and guilt, thereby resulting in a perceptidrbias; (iii) failed to provide reasons for rejeqi
evidence in rebuttal of adjudicated facts; and (@peatedly failed to state in the Trial Judgement
which adjudicated facts it was taking judicial eetiof and/or which it relied on in making findings
of fact™* The Appeals Chamber notes, however, that Mlddes not develop these submissions in
his appellant’s brief, and accordingly considees tie has abandoned them. The Appeals Chamber
will therefore only address Mlagls allegations of error to the extent that theyéhaeen raised in

his notice of appeal and sufficiently developegtiimappellant’s brief.

(i) Alleged Error in Taking Judicial Notice of Facts I&eg to the Conduct of

Subordinates

40. The Trial Chamber took judicial notice of approxteis 2,000 adjudicated facts pursuant to
Rule 94(B) of the ICTY Rule¥? Mladi¢ challenged the taking of judicial notice of adjtated

108 seeMladi¢ Notice of Appeal, paras. 21-25; Mladhppeal Brief, paras. 62-114; T. 25 August 2020 pp. 28-30, 32-
40. See alsaMlladi¢ Reply Brief, paras. 15-32; T. 26 August 2020 pp. 62-65.

199 seeMladi¢ Notice of Appeal, para. 21; MladAppeal Brief, paras. 62-95; T. 25 August 2020 pp. 28-30,533%58e
alsoMladi¢ Reply Brief, paras. 16-19; T. 26 August 2020 pp. 62, 63.

110 seeMladi¢ Notice of Appeal, para. 22; Mladidppeal Brief, paras. 96-113; T. 25 August 2020 pp. 3554@ also
Mladi¢ Reply Brief, paras.20-32; T. 26 August 2020 pp. 63-65.

11 geeMladi¢ Notice of Appeal, paras. 22-27.

12 geeTrial Judgement, paras. 16, 526&ferring toProsecutor v. Ratko Mladi Case No. IT-09-92-PT, First Decision
on Prosecution Motion for Judicial Notice of Adjudicated Ba@8 February 2012 (“First Decision on Adjudicated
Facts”), Prosecutor v. Ratko Mladi Case No. IT-09-92-PT, Second Decision on ProsecutiorioMdor Judicial
Notice of Adjudicated Facts, 21 March 2012 (“Second Decisin Adjudicated Facts”Rrosecutor v. Ratko Mlad
Case No. IT-09-92-PT, Third Decision on Prosecution MotanJfidicial Notice of Adjudicated Facts, 13 April 2012
(“Third Decision on Adjudicated Facts”Rrosecutor v. Ratko Mladi Case No. IT-09-92-PT, Fourth Decision on
Prosecution Motion for Judicial Notice of Adjudicated Fagtscerning the Rebuttal Evidence Procedure, 2 May 2012
(“Fourth Decision on Adjudicated Facts'Brosecutor v. Ratko Mladi Case No. IT-09-92-T, Decision dProprio
Motu Taking Judicial Notice of Two Adjudicated Facts, 5 June 2012,

15
Case No.: MICT-13-56-A 8 June 2021



12085

facts, including adjudicated facts relating to #uts or conduct of his alleged subordinatéghe
ICTY Appeals Chamber in this case reviewed thelTClaamber’s approach and found that it was
consistent with the applicable jurisprudenteRelying primarily on a decision in théaremera et
al. case, the ICTY Appeals Chamber, on 12 Novemb#&B20eld that it is within a trial chamber’s
discretion to take judicial notice of “facts retadito the existence of a joint criminal enterpribe,
conduct of its members other than an accused, aoth frelated to the conduct of physical

perpetrators of crimes for which an accused igjatieto be criminally responsiblé®

41.  Mladi¢ submits that the Trial Chamber erred in relyingaodecision of the ICTR Appeals
Chamber in th&aremera et alcase when it took judicial notice of adjudicatadts relating to the
acts or conduct of his proximate subordinaté$ie argues that the ICTR Appeals Chamber in the
Karemera et alDecision of 16 June 2006 did not consider whejtindicial notice could be taken of
such factd!’ Mladi¢ contends that a decision of the ICTY Appeals Chemib the Gali¢ case
recognizes the inherent unfairness of admittingtemi evidence relating to the acts or conduct of
proximate subordinates, particularly in cases g charges of command responsibility, and
submits that th&karemera et al Decision of 16 June 2006 should be reviewed ghtliof this
decision in theGali¢ case to determine whether judicial notice of sumttsf may be takeh® He
argues that the Trial Chamber's application of lthe, although upheld on appeal in this cHSe,
occasioned a miscarriage of justice as it reliedumficially noticed facts relating to the acts or
conduct of his proximate subordinates to estalfishcriminal responsibility, thereby creating a
rebuttable presumption of his guilt for their crist®’ Mladi¢ contends that there are divergent

approaches in the jurisprudence and compellingoreato revisit th&Karemeraet al. Decision of

113 prosecutor v. Ratko Mladi Case No. IT-09-92-AR73.1, Defense Interlocutory AppeaéfBfigainst the Trial
Chamber Decisions on the Prosecution Motion for Judicial Botit Adjudicated Facts, 4 July 2012 (“Defence
Interlocutory Appeal Brief of 4 July 2012"), para. 26.

114 prosecutor v. Ratko Mladj Case No. IT-09-92-AR73.1, Decision on Ratko MizliAppeal Against the Trial
Chamber’s Decisions on the Prosecution Motion for Judicidchl@f Adjudicated Facts, 12 November 2013 (“Appeal
Decision on Adjudicated Facts”), para. $&e alsd\ppeal Decision on Adjudicated Facts, paras. 82-84, 86, 87.

115 Appeal Decision on Adjudicated Facts, para.r8ferring tq inter alia, The Prosecutor v. Edouard Karemera et al.
Case No. ICTR-98-44-AR73(C), Decision on Prosecutor'gltatory Appeal of Decision on Judicial Notice, 16 June
2006 (‘Karemera et al Decision of 16 June 2006"), paras. 52, 58e alscAppeal Decision on Adjudicated Facts,
paras. 81, 83.

116 SeeMladi¢ Appeal Brief, paras. 62-94eferring to Karemera et alDecision of 16 June 2006; T. 25 August 2020
pp. 28-30, 32-35.

17 Mladi¢ Appeal Brief, para. 76; T. 25 August 2020 p. 3@e alsdMladi¢ Appeal Brief, paras. 80-88; T. 25 August
2020 pp. 29, 30, 32-34; T. 26 August 2020 p.ré%rring tg inter alia, Trial Judgement, para. 2210 (Incident of 23
July 1995), Prosecutor v. Dragomir MiloSe#i Case No. IT-98-29/1-AR73.1, Decision on Interlocutorgpgals
Against Trial Chamber’s Decision on Prosecution’s Mofi@nJudicial Notice of Adjudicated Facts and Prosectsio
Catalogue of Agreed Facts, 26 June 20@. (MiloSevi: Decision of 26 June 20077, para. 16.

118 seeMladic Appeal Brief, paras. 64, 65, 68, 69, 72-75, 80, 93 r@&ring to Prosecutor v. Stanislav Géli Case
No. IT-98-29-AR73.2, Decision on Interlocutory Appeal CongegrkRule 9bis(C), 7 June 2002 (3ali¢ Decision of 7
June 2002"); T. 25 August 2020 pp. 28, 38e alsiMladi¢ Reply Brief, paras. 17, 18.

19 Mladi¢ Appeal Brief, paras. 66, 67, 9@ferring toAppeal Decision on Adjudicated Facts.

120 seeMladic Appeal Brief, paras. 62-65, 89, 91, $2e alsd’. 25 August 2020 pp. 32-35.
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16 June 2006, namely to provide guidance on thecsesof discretion when taking judicial notice
of facts relating to the accused’s proximate suipatds and to determine whether such judicially
noticed facts can be relied upon in a sole or deximanner, and requests the Appeals Chamber to

review the relevant findings of the Trial Chambecadingly*?*

42.  The Prosecution responds that Mtadiails to show any cogent reason to reverse well-
established jurisprudence on taking judicial noti¢eadjudicated facts or any abuse of the Trial
Chamber’s discretioff? The Prosecution argues that Miadnisconstrues the ICTY Appeals
Chamber’s approach in th@ali¢ Decision of 7 June 2002, which did not preclude iadion of
written evidence relating to the acts and condéianmediately proximate subordinat&s,and that

he raised similar arguments at trial which werec&jd on appeal in this cagé.

43. In reply, Mladt maintains that the Prosecution mischaracterizes shbmissions and
misunderstands the relevant 5.

44.  The Appeals Chamber finds that, by challenging ppeal the Trial Chamber’s decision to
take judicial notice of adjudicated facts relatiogthe acts or conduct of his alleged subordinates,
Mladi¢ is in effect seeking a reconsideration of the Aghdeecision on Adjudicated Facts. The
impugned decision was based on an approach whieHGRY Appeals Chamber in this case
confirmed as consistent with applicable jurispruéenThe Appeals Chamber recalls that it
ordinarily treats prior interlocutory decisionslanding in continued proceedings in the same case
as to all issues definitively decided by those sieais in order to prevent parties from endlessly
relitigating the same issues and to allow certagués to be finally resolved before proceedings
continue on other issué®. The only exception to this principle is that thppgals Chamber may

reconsider a previous interlocutory decision unitielinherent discretionary power to do so if a

121 SeeMladi¢ Appeal Brief, paras. 65, 68, 69, 81-84, 93-95; Midleply Brief, para. 16; T. 25 August 2020 pp. 28-
30, 33-35; T. 26 August 2020 pp. 62, 63.

122 prosecution Response Brief, paras. 25-31; T. 26 August 202@35. The Prosecution highlights that the Appeals
Chamber in th&aradzi case recently found that the ICTY trial chamber in tase did not commit an error by taking
judicial notice of the existence of crimes committed byraddi's subordinates. T. 26 August 2020 p. 34. The
Prosecution further submits that Mladails to demonstrate that the Trial Chamber used ajuglmdted fact regarding
acts of his proximate subordinates to make findings on hisilsotitms ormens rearelevant to the joint criminal
enterprises. T. 26 August 2020 p. 35.

123 prosecution Response Brief, paras. 27, 28, 30.

124 prosecution Response Brief, para. 31.

125 Mladi¢ Reply Brief, paras. 15-1%ee alsd. 26 August 2020 pp. 62, 63.

126 5ee e.g., Prosecutor v. Ratko Mladi Case No. MICT-13-56-A, Public Redacted Version of ‘thecision on a
Motion for Reconsideration and Certification to Appeal Decigiona Request for Provisional Release” Filed on 22
May 2018, 8 June 2018 (“Decision of 22 May 2018"), p.N®iramasuhuko et alAppeal Judgement, para. 127
Prosecutor v Mladen Naletilé, aka “Tuta”, and Vinko Martinou, aka “Stela”, Case No. IT-98-34-A, Decision on
Naletili¢’s Amended Second Rule 115 Motion and Third Rule 115 Motiongedpit Additional Evidence, 7 July 2005
(“Naletili¢ and Martinovi Decision of 7 July 2005”), para. 28ajelijeli Appeal Judgement, para. 202.
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clear error of reasoning has been demonstrated dri$ necessary to do so to prevent an

injustice?’

45. In examining whether there is a clear error of oeasy in the Appeal Decision on
Adjudicated Facts, the Appeals Chamber consided®$ argument that thé&aremera et al.
Decision of 16 June 2006 overlooked the relevarictheGali¢ Decision of 7 June 2002 when
considering whether to take judicial notice of aliipated facts relating to the acts or conduct of
proximate subordinate€® The Appeals Chamber observes that®adi¢ Decision of 7 June 2002
does not preclude admission of written evidenckein of oral testimony relating to the acts and
conduct of proximate subordinaté8.Rather, it only precludes the admission of sucidence
pertaining to the acts and conduct or mental statthe accusetf’ In that decision, the ICTY
Appeals Chamber expressly noted that the ICTY onl¢he admission of written statements in lieu
of oral testimony did not exclude the admissioswth statements going to the acts and conduct of
others for which the accused is charged with resipdity.*** Even with respect to admission of
written evidence that is “so pivotal to the progemucase, and where the person whose acts and
conduct [...] is so proximate to the accused”, @adi¢ Decision of 7 June 2002 recognizes that this
is a matter within the discretion of the trial cHaen observing that, in such circumstances, tla¢ tri

chamber “may decide that it would not be fair te #tcused” to permit its admissibfi.

46. A review of theKaremera et al Decision of 16 June 2006 shows that the ICTR Afgpe
Chamber explicitly considered as applicable inabmetext of judicial notice of adjudicated facts the
ICTY Appeals Chamber's analysis in ti@ali¢ Decision of 7 June 2002° In particular, the
Karemera et alDecision of 16 June 2006 recalled the distinctioewn therein between “(a) the
acts and conduct of those others who commit thmesifor which the indictment alleges that the
accused is individually responsible, and (b) thies @and conduct of the accused as charged in the
indictment which establish his responsibility féretacts and conduct of those othetd® to
emphasize that only adjudicated facts going tolatter warrant complete exclusion from judicial
notice!3® With respect to all other adjudicated facts retato the accused’s criminal responsibility,

the ICTR Appeals Chamber adopted a cautious apprbsicdeclaring that “it is for thét]rial

127 See e.g., Decision of 22 May 2018, p. 2, n. 18yiramasuhuko et alAppeal Judgement, para. 12aletili¢ and
Martinovi¢ Decision of 7 July 200%ara. 20Kajelijeli Appeal Judgement, para. 203.

128 seaMladic Appeal Brief, paras. 64, 65, 69, 76, 80, 82, 85, 86, 94; Augfist 2020 pp. 28-30.

129 5ee Galt Decision of 7 June 2002, paras. 9, 13-16.

130 5ee Gatt Decision of 7 June 2002, paras. 9-11.

131 Gali¢ Decision of 7 June 2002, para. 10.

132 Gali¢ Decision of 7 June 2002, para. 13.

133 5ee Karemera et aDecision of 16 June 2006, para. 52.

134 Karemera et alDecision of 16 June 2006, para. §apting Gali Decision of 7 June 2002, para. 9.

135 5eeKaremera et alDecision of 16 June 2006, paras. 50-53.
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[clhambers,in the careful exercise of their discretioto assess each particular fact in order to
determine whether taking judicial notice of it -dathus shifting the burden of producing evidence
rebutting it to the accused — is consistent with dlscused’s rights under the circumstances of the
case™® Upon review of both decisions, the Appeals Chantbeisiders that thEaremera et al
Decision of 16 June 2006 evinces a consistent agpravith theGali¢c Decision of 7 June 2002.
The Appeals Chamber further considers that Mladposition fails to recognize that adjudicated
facts within the meaning of Rule 94(B) of the IC&Rd ICTY Rules are presumptions and are not
equivalent to the untested evidence at issue inGak’ Decision of 7 June 2002, and that this
decision is therefore inapposite when considerittwestrictions should be placed on a trial
chamber when relying on adjudicated facts undee Rdi(B) of the ICTY Rule¥’ In particular,
adjudicated facts under Rule 94(B) of the ICTY Rudee rebuttable presumptions that can only be
accepted whereinter alia, they have been tested and established in andtiaérproceeding
whereas the reliability and credibility requirengefdr admission of untested evidence pursuant to
Rules 89(C) and 98is of the ICTY Rules are far less onerdts.

47.  Moreover, this Appeals Chamber has recently helt #n trial chamber may rely on
adjudicated facts judicially noticed under RuleB)4g¢f the ICTY Rules to establish the underlying
crime base when making findings in support of cotiens so long as such adjudicated facts do not
concern the acts, conduct, or mental state of doeised™>° In so doing, the Appeals Chamber
reaffirmed the position taken in the Appeal Deaisan Adjudicated Facts that adjudicated facts
may relate tojnter alia, the conduct of physical perpetrators of crimasvithich an accused is
alleged to be responsible, which necessarily irelafeged subordinaté® In view of the above,
Mladi¢ fails to demonstrate that the ICTY Appeals Chanibéine Appeal Decision on Adjudicated
Facts erred in relying on th€aremera et alDecision of 16 June 2006 or that it committed any

other error.

48. As to whether it is necessary to reconsider theedpecision on Adjudicated Facts to
prevent an injustice, the Appeals Chamber notes #ithough Mladi contends that[fJudicial
notice of factg...] [relating to the acts or conduct of his immediatecsdinate} contributedto the
Trial Chamber's findings that the Appellant sigo#intly contributed to thdjoint criminal

enterprisel through his command and control of Serb fordé5under this ground of appeal he

136 Karemera et alDecision of 16 June 2006, para. 52 (emphasis added).

137 See KaradZiAppeal Judgement, para. 452, n. 1189.

138 See KaradZi Appeal Judgement, n. 1189 (citations omitted).

139 Karadzi: Appeal Judgement, paras. 452, 453.

140 5ee Karadzi Appeal Judgement, para. 452; Appeal Decision on Adjudidaaets, para. 85.
141 Mladi¢ Appeal Brief, para. 91 (emphasis add&be alsdMladic Appeal Brief, para. 62.
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does not specifically point to any findings in wiithe Trial Chamber relied on adjudicated facts of
this nature in a sole or decisive manner to estalfiis criminal responsibilit}*? On the contrary, a
review of the Trial Judgement shows that the T@lhkmber duly considered the adjudicated facts
in connection with other evidence during its delii®ns'*® Mladi¢ therefore fails to demonstrate
that the Trial Chamber’s application of the relevéaw, endorsed in the Appeal Decision on

Adjudicated Facts, occasioned a miscarriage oicgLst

49. The Appeals Chamber finds, Judge Nyambe disserttiag,having failed to demonstrate
the existence of a clear error of reasoning inAppeal Decision on Adjudicated Facts, or that
reconsideration thereof is necessary to prevennjaistice, Mladé¢ fails to demonstrate that the
Trial Chamber erred in taking judicial notice ofjudicated facts relating to the conduct of his

proximate subordinates.

(i) Alleged Error in Heightening the Standard of therd&n to Produce Rebuttal

Evidence

50. In articulating its approach to evidence presemmetbuttal to adjudicated facts, the Trial

Chamber specified, in part, as follows:

The Trial Chamber analysed the evidence and considereah @stial step, whether evidence
contradicted the Adjudicated Facts. The Trial Chamber red@vidence to be unambiguous in its
meaning in order to be termed as ‘contradicting the Adatdit Facts’. For example, evidence
suggesting mere possibilities was deemed not to reaththheshold. In other words, merely
pointing at the possibility of alternative scenarios wassilf not sufficient ground to reopen the
evidentiary debate. A contradiction can exist in eithes@nting evidence on a specific alternative
scenario, as opposed to a mere suggestion of one or nesiblpalternative scenarios, or in the
unambiguous demonstration that the scenario as found indjueliéated Fact must reasonably be
excluded as true. [...] The Trial Chamber was mindful that exieecontradicting adjudicated
facts does not automatically rebut the adjudicated faloe fpresumption of accuracy of the
adjudicated fact is only rebutted by ‘reliable and creditbatradictory evidenc&*

142 cf. Tolimir Appeal Judgement, para. 36. With respect to Mladiubmission that, in relation to the Incident of 23
July 1995, the Trial Chamber relied solely on adjudicasetsfconcerning the identity of the perpetrator which twen
to the core ofthe] case on his responsibility’s€eT. 25 August 2020 pp. 32, 33; T. 26 August 2020 pré&@rring to
Trial Judgement, para. 2210, n. 9385, Adjudicated Fact 28¥ Appeals Chamber observes that the Trial Chamber
already considered and rejected M&glargument that the Prosecution had not “led any sntist@vidence other than
adjudicated facts” in relation to this incidese€Trial Judgement, para. 2211) and Miademonstrates no error in this
regard. In any event, the Trial Chamber noted that wheteolt judicial notice of adjudicated facts relating to this
incident, it received documentary evidence which was cemistith the adjudicated factseeTrial Judgement, para.
2209). Mladé’s arguments are therefore dismissed.

143 See e.g., Trial Judgement, paras. 16, 17, 33, 41, 51, 68, 71, 91, 1081885221, 298, 314, 349, 361, 378, 459,
479, 520, 577, 581, 590, 633, 657, 669, 675, 686, 709, 713, R7/6B 776, 785, 792, 800, 821, 833, 840, 854, 862,
870, 895, 920, 947, 976, 986, 1017, 1042, 1054, 1152, 1176, 1A%, 1271, 1327, 1330, 1384, 1411, 1422, 1431,
1477, 1553, 1615, 1617, 1623, 1627, 1639, 1681, 1689, 1744, 1752, 1758 80F41813, 1816, 1823, 1850, 1892,
1915, 1923, 1931, 1938, 1944, 1954, 1960, 1965, 1970, 1995, 1997, 20012, 22058, 2098, 2107, 2115, 2120,
2178, 2184, 2187, 2194, 2209, 2319, 2388, 2479, 2572, 2677, 2685, 2709, 2RL7BI3 2777, 2792, 2827, 2883,
2895, 2989, 3580, 3678, 3785, 3904, 3919, 4684. alsdrial Judgement, paras. 5276, 5277.

144 Trial Judgement, paras. 5273, 5274 (internal citationstedit
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51. Mladi¢ submits that the Trial Chamber erred in heightgrilre standard of the burden to
produce credible and reliable evidence in rebwtaldjudicated facts by introducing an additional
requirement that such evidence be “unambiguoudd, thareby shifting the burden of persuasion
onto him by requiring him to disprove the judicjathoticed facts beyond reasonable ddibt.
According to Mladt, as a result of this error, the Trial Chamberegtlon adjudicated facts which
would have otherwise been rebutted to establisttiiginal responsibility, thereby occasioning a
miscarriage of justic&® Mladi¢ requests the Appeals Chamber to articulate theecoiegal
standard, review the relevant findings of the T@alamber accordingly, and reverse those findings

and convictions affected by the erfof.

52.  The Prosecution responds that Mtatails to show that the Trial Chamber introduced an
additional requirement or applied an incorrect legfandard to rebuttal evidence for adjudicated
facts!*® According to the Prosecution, the Trial Chamberexily explained when evidence could
be considered to clearly contradict an adjudicdted, without requiring Mladi to disprove it
beyond reasonable doutit. The Prosecution adds that the incidents that Mlksts as having been

affected by the Trial Chamber’s alleged error aspposite>

53. In reply, Mladt maintains that, had the correct standard beerieahglis evidence would

have been sufficient to reopen the evidentiary tieaad rebut the adjudicated facts in queston.

54. The Appeals Chamber recalls that adjudicated fattwhich judicial notice is taken are
admitted with a presumption of accuracy that maydimitted by the opposing party through the
presentation of evidence at trfaf. The ICTR Appeals Chamber in ti@remera et al case has
clarified that “the effecfof judicially noticing an adjudicated fgas only to relieve the Prosecution

of its initial burden to produce evidence on thenpothe defence may then put the point into

145 Mladi¢c Appeal Brief, paras. 96-108ferring tq inter alia, Trial Judgement, para. 5273; T. 25 August 2020 pp. 35-
40. See alsaMladi¢ Appeal Brief, para. 110.

146 Mladi¢ Appeal Brief, paras. 106-113; T. 25 August 2020 pp. 38-4adk¥tontends that, even when the accuracy of
an adjudicated fact was challenged through evidence predmntied Prosecution, the Trial Chamber often disregarded
such evidence as insufficiently reliable to rebut the adjuditfact or relied on the adjudicated fact exclusivebe
Mladi¢ Appeal Brief, para. 110; T. 25 August 2020 p. S8e alsdviladi¢ Reply Brief, paras. 31, 32, 34.

147 Mladi¢ Appeal Brief, para. 114; T. 25 August 2020 p. 40.

148 seeProsecution Response Brief, paras. 32-41; T. 26 August 203Bpg6, 37.

149 SeeProsecution Response Brief, paras. 32S% alsd’. 26 August 2020 pp. 36, 37.

150 seeProsecution Response Brief, paras. 36-41.

151 seeMladi¢ Reply Brief, paras. 20-32, 34.

152 see KaradZi Appeal Judgement, para. 453ee alsoAppeal Decision on Adjudicated Facts, para. 8de also
Edouard Karemera et al. v. The Prosecyt@ase No. ICTR-98-44-AR73.17, Decision on Joseph Nzatwré\ppeal of
Decision on Admission of Evidence Rebutting Adjudicated Fa&#&y 2009 (Karemera et alDecision of 29 May
2009"), para. 13 and references cited therein.
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question by introducing reliable and credible emitke to the contrary®>® In this respect, Mladi
contends that[t]he need for rebuttal evidence to be ‘credible aidlle’ [...] must be read in
light of the general standard for the admissibitifyevidence™>* which is “relatively low"**® and
“was never intended to be applied in conjunctiothvein additional requirement that the evidence
be ‘unambiguous™>® He argues that the Trial Chamber’s error in heigimg the standard resulted
in his evidence being deemed “insufficient to emtithe rebuttal procedure or to rebut the accuracy

of the adjudicated fact®’

55. In the Appeals Chamber’'s view, Mlgdconfuses the standard for the admissibility of
evidence with the final evaluation thereof. A readpf the Trial Judgement shows that the Trial
Chamber’s criterion of unambiguity was not relatedhe reliability or credibility of evidence, but
rather to its contrary natufé® In accordance with the standard elucidated byl@%R Appeals
Chamber in th&Karemera et alcase, in order for evidence presentedebuttal of an adjudicated
fact to be admissible, and thereby bringing thesymgption of its accuracy into dispute, such
evidence must be contrary to the adjudicated faxct bear sufficient indicia oprima facie
reliability and credibility*>® The Appeals Chamber stresses, however, that “@djted! facts that
are judicially noticed[...] remain to be assessed by the Trial Chamber torrdeie what
conclusions, if any, can be drawn from them whensmered together with all the evidence
brought at trial™®® As such, the final evaluation of the probativeueabf rebuttal evidence, which
includes a final assessment of its reliability amddibility, as well as the extent to which it is
consistent with or contradicts adjudicated factgill“only be made in light of the totality of the

evidence in the case, in the course of determittiagveight to be attached to {f*

56. In light of the above, and considering that, onegigially noticed, an adjudicated fact is

presumed to be true, the Appeals Chamber findsgsmiance in the Trial Chamber’s requirement

153 Karemera et alDecision of 16 June 2006, para. &2e also KaradziAppeal Judgement, para. 43Raremera et
al. Decision of 29 May 2009, paras. 13, DI; MiloSevé Decision of 26 June 2007, paras. 16, K@remera et al
Decision of 16 June 2006, para. 49.

154 Mladi¢ Appeal Brief, para. 103; T. 25 August 2020 p. Sée alsdladi¢c Appeal Brief, para. 98.

155 Mladi¢ Appeal Brief, para. 103juoting Karemera et alDecision of 29 May 2009, para. 15 (“the threshold for
admission of this type of rebuttal evidence is relatively:lwhat is required is not the definitive proof of relialilor
credibility of the evidence, but the showingpsfma faciereliability and credibility on the basis of sufficiemtdicia”);

T. 25 August 2020 p. 36.

156 Mladi¢ Appeal Brief, para. 104; T. 25 August 2020 pp. 37, 38.

57 Mladi¢ Appeal Brief, para. 106; T. 25 August 2020 pp. 39, 2€e alsdVlladi¢ Appeal Brief, para. 112; Mladi
Reply Brief, para. 27.

18 SeeTrial Judgement, para. 5273 (“The Trial Chamber required eeé@léeo be unambiguous in its meaning in order
to be termed as ‘contradicting the Adjudicated Facts’.”)

159 See Karemera et aDecision of 29 May 2009, paras. 13-8&e also D. MiloSe¥iDecision of 26 June 2007, paras.
16, 17;Karemera et alDecision of 16 June 2006, paras. 42, 49.

150 Karemera et alDecision of 29 May 2009, para. Ree also KaradziAppeal Judgement, para. 452.

161 Karemera et alDecision of 29 May 2009, para. 1See also KaradziAppeal Judgement, para. 128.
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that evidence produced in rebuttal thereof shoaldumambiguous in its meaning” — namely that it
must either point to “a specific alternative scéiaor “unambiguoufly] demonstrdg] that the
scenario as found in the Adjudicated Fact mustorsisly be excluded as trdé® — in order to
successfully contradict it. Thus, read in contéxe, Trial Chamber gave guidance as to the type of
evidence that amounted to rebuttal evidence irtioeldo adjudicated facts and did not shift the
burden of proof or persuasion, which remained ssjyam the Prosecution to prove its case beyond
reasonable doubt> Mladi¢ points to no instance in which the Trial Chambenidd the admission

of evidence produced in rebuttal of adjudicatedsfdor failing to be unambiguous, or for any other
reason. Rather, a review of the Trial Judgemenwstibat the Trial Chamber duly considereder
alia, whether the evidence in rebuttal was sufficiestintrary, as well as reliable and credible, to
rebut the presumption of accuracy of an adjudicédetibefore determining whether it could safely
rely on that fact, in whole or in part, in its finds'®* The fact that, in most instances, the Trial
Chamber found that the rebuttal evidence which admsitted did not contradict the adjudicated
facts, in the context of all evidence on the recdmks not demonstrate error on the part of thal Tri

Chamber.

57. In light of the above, the Appeals Chamber findgjgeé Nyambe dissenting, that Mladi
fails to demonstrate that the Trial Chamber erredpplying a heightened standard of the burden to
produce rebuttal evidence or shifting the burdermpefsuasion onto him. The Appeals Chamber
therefore dismisses the remainder of Mé&arguments in relation to his request for revivihe
relevant findings of the Trial Chamber and reverdfalhose findings and convictions affected by

the alleged error.

58. Based on the foregoing, the Appeals Chamber, JNggenbe dissenting, dismisses Ground

2.A of Mladi¢’s appeal.

152 Trjal Judgement, para. 5273.

163 SeeTrial Judgement, para. 5272 (“Taking notice of an adjudicéset does not shift the ultimate burden of
persuasion, which remains with the Prosecutiors®e also KaradziAppeal Judgement, para. 21aremera et al
Decision of 16 June 2006, para. 49.

184 See e.g., Trial Judgement, paras. 351, 353, 362, 447, 448, 603, 608, 682/ 7K0O787, 829, 887, 905, 915, 969,
1050, 1064, 1076, 1089, 1092, 1101, 1113, 1124, 1149, 1156, 1159, 1263, 1264, 1318, B31918637488, 1515,
1589, 1599, 1604, 1611, 1623, 1635, 1639, 1662, 1664, 1668, 1720, 1739, 1767, 1771, 1787-2,7991991920,
1929, 1934, 1942, 1950-1952, 1957, 1963, 1968, 1973, 2008, 2010, 2035, 203202042048, 2051, 2054, 2055,
2085, 2086, 2095, 2096, 2144-2148, 2182, 4734, nn. 4284, 4560, 5424, 58255&e alsorrial Judgement, paras.
5273-5277.
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(b) Alleged Errors in Applying an Incorrect Standard Rroof, Failing to Provide a Reasoned
Opinion, and Relying on Untested Evidence (Grouh@s 2.C, and 2.D)

59. As part of Ground 2 of his appeal, Mladubmits that the Trial Chamber systematically
erred in law and in fact throughout the Trial Judget by: (i) applying an incorrect standard of
proof, thereby alleviating the Prosecution’s burdenprove his guilt beyond reasonable doubt
(Ground 2.B)*®° (ii) failing to address clearly relevant exculpgtaevidence in its reasoning,
thereby indicating that it either failed to considech evidence or gave insufficient weight thereto
(Ground 2.C)'*® and (iii) relying on untested evidence in a sotedecisive manner (Ground
2.D).X*" In these respects, Mladéontends that the Trial Chamber’s errors and tingiact, which

he elaborates more specifically in Grounds 3 thihodgof his appellant’'s brief, individually or

cumulatively, invalidate the findings on which kisnvictions rest®®

60. The Prosecution addresses Grounds 2.B, 2.C, andf2Mdadi¢’s appeal in response to the

relevant grounds where he sets forth his substatiguments®

61. To the extent that Mladidevelops his arguments in relation to Grounds 2.8, and 2.D
of his appeal, the Appeals Chamber will evaluagséhgrounds in connection with the submissions

made in their support.

185 seeMladi¢ Notice of Appeal, paras. 26, 27; Mlad\ppeal Brief, paras. 115-125.

186 SeeMladi¢ Notice of Appeal, paras. 28-30; MlédAppeal Brief, paras. 127-14Gee alsoMladi¢ Reply Brief,
paras. 33, 34.

157 seeMladic¢ Notice of Appeal, paras. 31, 32; Mlad\ppeal Brief, paras. 142, 145-150.

158 SeeMladi¢c Appeal Brief, paras. 115, 116, 118-129, 136-144, 148-151.

189 prosecution Response Brief, para. 42, n. 226.
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3. Alleged Errors in Failing to Ensure Equality of Asr{Ground 8.A)

62. Mladi¢ submits that the Trial Chamber violated his rigghta fair trial by failing to ensure
equality of arms/® He specifically argues that the Trial Chamber: afjused its discretion by
refusing to extend the deadline for the presematfowitnesses to allow two Defence witnesses to
testify;}"* and (ii) erred by closing the Defence case whédesniary matters were pendint. The

Appeals Chamber will address these arguments im tur

63. Before doing so, the Appeals Chamber recalls ti@ptinciple of equality of arms provides
that each party must have a reasonable opporttnitiefend its interests under conditions that do
not place it at a substantial disadvantaigea-visits opponent’® Pursuant to Rule 85 of the ICTY
Rules, each party is entitled to call witnesses faedent evidence, and according to Rule 87(A) of
the ICTY Rules, the hearing shall be closed wharitflparties have completed their presentation of
the case”. The Appeals Chamber further recalls thatters related to the management of trial
proceedings fall within the discretion of the trilambert’* and that “every court possesses the
inherent power to control the proceedimisring the course of the trial”> This is reflected in
Rule 73ter of the ICTY Rules, which states that the trialol@r has the authority to determine the
time allocated to the presentation of the deferas® @and the number of witnesses the defence may
call}’® Rule 54 of the ICTY Rules further provides thatial chamber may issue orders as may be

necessary for the conduct of the trial. In ordesdocessfully challenge a discretionary decision, a

170 seeMladi¢ Notice of Appeal, paras. 77, 78, 84, 85, p. 27; Midgipeal Brief, paras. 781-809, 876, 908.

"l seeMladic Appeal Brief, paras. 781, 792-802, 806; T. 25 August 2028%86.

172 seeMladi¢ Appeal Brief, paras. 782, 789-791, 803-805, 807.

173 See Karad# Appeal Judgement, para. 20Rrosecutor v. Jadranko Pdiet al, Case No. IT-04-74-AR73.9,
Decision on Slobodan Praljak’'s Appeal Against the Trial Chaimli@ecision of 16 May 2008 on Translation of
Documents, 4 September 2008, para. 2% alsKalimanziraAppeal Judgement, para. 3dahimana et alAppeal
Judgement, para. 173.

174 See eg., Karadzi* Appeal Judgement, paras. 72, 3B@i¢ et al Appeal Judgement, paras. 26, 1$8inovi et al
Appeal Judgement, para. 29jki¢ and Luké Appeal Judgement, para. Brosecutor v. Ante Gotovina et,@Case No.
IT-06-90-AR73.6, Decision on IvaGermak and Mladen Markalnterlocutory Appeals Against Trial Chamber's
Decision to Reopen the Prosecution Case, 1 July 2@d&t¢Vina et al Decision of 1 July 2010"), para. Brosecutor
v. Vujadin Popovi et al, Case No. IT-05-88-AR73.5, Decision on Vujadin Popavinterlocutory Appeal Against the
Decision on the Prosecution’s Motion to Reopen Its Case-iafChM September 2008Rbpovi et al Decision of 24
September 2008"), para. 3.

175 See Augustin Ngirabatware v. The Prosecu@ase No. ICTR-99-54-AR73(C), Decision on NgirabasisaAppeal
of the Decision Reducing the Number of Defence Witnes&8sFebruary 2012 Qgirabatware Decision of
20 February 2012"), para. 1Brosecutor v. Jadranko Pdiet al, Case No. IT-04-74-AR73.17, Decision on Slobodan
Praljak's Appeal of the Trial Chamber's Refusal to Deciupon Evidence Tendered Pursuant to Rulebid2

1 July 2010 (Prli¢é et al Decision of 1 July 2010"), para. 31.

176 See Rule 73ter (C) and (E) of the ICTY RulesSee alsoProsecutor v. Radovan Karadzi Case No.
IT-95-5/18-AR73.10, Decision on Appeal from Decision on Doratf Defence Case, 29 January 201R8afadzi’
Decision of 29 January 2013"), paraF3li¢ et al Decision of 1 July 2010, para. 31. The Appeals Chamberedatls
that the Trial Chamber’s authority to limit the numbemithesses is always subject to the general requirethahthe
rights of the accused, pursuant to Article 21 of theY(Siatute, be respected. Indeed, a trial chambemjisiresl to
ensure that the number of witnesses for the defence cas#itsent to allow the accused a fair opportunity to pmese
his or her casesee Prl et al Decision of 1 July 2010, para. 31.
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party must demonstrate that the trial chamber cdtadha discernible error resulting in prejudice to
that party:’” The Appeals Chamber will only reverse a trial chars discretionary decision where

it is found to be based on an incorrect interpr@tabf the governing law, based on a patently
incorrect conclusion of fact, or where it is soainbr unreasonable as to constitute an abuseeof th

trial chamber’s discretioh®

(a) Variation of the Deadline for the Presentation eféhce Withesses

64. On 19 May 2014, Mladi filed a witness list that includefREDACTED].*"® Mladi¢
amended his witness list on 25 March 2QREDACTED].*® On 18 January 2016, Mladfiled
motions requesting that the Trial Chamber admitudeentary evidence related to, among others,
[REDACTED].*®' On 26 April 2016, the Trial Chamber set the weék30 May 2016 as the
deadline for the calling of the remaining three &efe witnesses on the list of witnesses to be
called to testify, which did not includlREDACTED].*®? The Trial Chamber denied MIath
requests to admit documentary evidence relatedREEDACTED] on 23 and 30 May 2016,
respectively’®® Subsequently, on 13 July 2016, Miadequested a variation of the deadline for the
presentation of Defence witnesses and notifiegprasisional intent to callREDACTED] asviva
vocewitnesses®* The Trial Chamber denied these requests on 15 @16, findingjnter alia,
that Mlad¢ had not shown that the anticipated testimoniesfREDACTED] were of such

17 See KaradZ Appeal Judgement, paras. 72, 3B§jiramasuhuko et alAppeal Judgement, para. 68dahimana
Appeal Judgement, para. 14jki¢c andLuki¢ Appeal Judgement, para. 17.

178 See eq., Karadzi Appeal Judgement, para. 8Brli¢ et al Appeal Judgement, para. 28dahimanaAppeal
Judgement, para. 1Appeal Decision on Adjudicated Facts, para.&i¢ andLuki¢ Appeal Judgement, para. 17.

179 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Defence Supplemental Submissid?reifminary Witness and
Exhibit Lists Under Rule 6%r (G), 19 May 2014 (confidential), Annex A, Registry Pagora(“RP”). 78906, 78905,
78834, 78833.

180 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Defence Motion to Amendt66 List to Add Witnesses not
Previously on the List and Notice of Intent to Not Addi®gdence of Certain Witnesses and Modify the Mode of
Others, 25 March 2015 (confidential), para. 4, Annex égiBtry Pagination (“RP”) 87883, Annex B, RP. 87881.

181 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Defense Second Motion to Admitubeents from the Bar —
Srebrenica, 18 January 2016 (confidential), RP. 95519, 955@agecutor v. Ratko Mladi Case No. IT-09-92-T,
Defense Fifth Motion to Admit Documents from the Bar — Enéoijons, 18 January 2016, RP. 95703.

182 7. 26 April 2016 p. 43703See also Prosecutor v. Ratko MigdCase No. IT-09-92-T, Decision on Defence
Requests to Vary the Deadline for Presenting Witnesdés, August 2016 (confidential) (“Decision of
15 August 2016"), paras. 1, 14, n. 44.

183 prosecutor v. Ratko Mladj Case No. IT-09-92-T, Decision on Defence’s Second Matiokdmit Documents from
the Bar Table, 23 May 2016, paras. 19, 20, pP@secutor v. Ratko Mladi Case No. IT-09-92-T, Decision on
Defence’s Fifth Motion for the Admission of Documents frtme Bar Table, 30 May 2016, para. 22, p. 3&e also
Prosecutor v. Ratko Mladi Case No. IT-09-92-T, Decision on Defence’s Motion fortiBaReconsideration or
Certification to Appeal the Decision on Defence’s SecoadBble Motion, 7 July 2016, paras. 11, 12.

184 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Defence Request to Vary the Tona\fitnesses Following the
Denial 3 Bar Table Exhibits and, if Granted, Defence fidatiion of Intent to Cal[REDACTED] Viva Voce
13 July 2016 (confidential) (“Request of 13 July 2016 CoringrfREDACTED]"), paras. 2, 20Prosecutor v. Ratko
Mladi¢, Case No. IT-09-92-T, Pending the Outcome of the Ceatifin to Appeal 6&r #1D07014, Defence Advance
Motion to Notify of the Intent to Request a Variation omEi for Witnesses and, if Granted, to G&EDACTED],
Viva Voce 13 July 2016 (confidential) (“Request of 13 July 2016 CoricgffREDACTED]"), paras. 2, 17.
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significance as to weigh in favour of granting tequested varianc&® On 22 August 2016, Mlagli
sought reconsideration of or, alternatively, cedifion to appeal the Decision of
15 August 2018%¢ which the Trial Chamber denied on 26 October 2§16.

65. Mladi¢ submits that the Trial Chamber abused its dismmeby refusing to extend the
deadline for the presentation of Defence witnesseslow [REDACTED] to testify*®® He argues
that, in determining whether there was “good causeéxtend the deadline, the Trial Chamber
failed to consider or gave “insufficient weight” ttoe relevance, context, and potential impact ef th
testimonies of[REDACTED]"® and [REDACTED],'®® as well as the interests of justice.
According to Mladt, the Trial Chamber's error prejudiced his abitilypresent his defence cdsg,
and invalidates findings made on Srebrenica ana@j®ay in the Trial Judgement to the extent

identified in his arguments on appé#.

66. The Prosecution responds that Miadkils to show any abuse of discretion in the Trial
Chamber’s decision not to grant additional timaflow [REDACTED] to testify’** According to
the Prosecution, the Trial Chamber’s denial of Miad‘last-minute request” to vary the deadline
for the presentation of witnesses was a “proper mrabsonable exercise of its discretiof,

especially given the “guestionable relevance angdligible probative value of REDACTED]

185 Decision of 15 August 2016, paras. 16, 17, 19.

1% prosecutor v. Ratko Mladj Case No. IT-09-92-T, Defence Motion for Reconsitieraor, in the Alternative,
Certification to Appeal the Decision on Defence RequdstsVary the Deadline for Presenting Witnesses,
22 August 2016 (confidential) (“Reconsideration Motion of 22 Augu$620 pp. 2, 18.

187 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Decision on Defence Motion Reconsideration of or,
Alternatively, Certification to Appeal the Decision on DeferiRequests to Vary the Deadline for Presenting Witnesses,
26 October 2016 (confidential) (“Decision of 26 October 2016"8. p.

188 seeMladic Appeal Brief, paras. 781, 792-802; T. 25 August 2020 pp.@®5, 8

189 Mladi¢ contends thatREDACTED] evidence was directly relevant to the Trial Chambes&easment of the cause
of death of victims in Srebrenica and their military statusd that without this the Defence was left to rely on
“piecemeal evidence’Mladi¢ specifically argues thdREDACTED)]. SeeMladi¢ Appeal Brief, paras. 797-79%ee
alsoMladi¢ Reply Brief, para. 109; T. 25 August 2020 pp. 85, 86.

190 Miadi¢ argues that the Trial Chamber rejected the Defenceissimms that certain sniping and shelling incidents in
Sarajevo were caused by the Army of the Republic of Basnth Herzegovina (“ABiH"), and thgREDACTED].
Mladi¢ Appeal Brief, paras. 800-803ee alsdMladi¢ Reply Brief, para. 111.

191 Mladi¢ Appeal Brief, paras. 792, 795ee alsMladi¢ Appeal Brief, paras. 793, 794.

192 Mladi¢ Appeal Brief, paras. 795, 808ee alsdMladi¢ Appeal Brief, paras. 793, 794, 799, 802.

193 Mladi¢ Appeal Brief, para. 806. Mlaglsubmits that the Trial Chamber’s alleged error invadislahe findings made
on Srebrenica and Sarajevo “to the extent identified above'inglaeviewed his submissions, the Appeals Chamber
understands that Mladlrefers to paragraphs 796 to 802 of his appellant’s brieérevhe describes the alleged impact
that [REDACTED] evidence would have had on the Trial Chamber’s findings comgethe cause of death of the
Srebrenica victims and their military or civilian sst{REDACTED]), as well as the origin of fire and perpetrators of
sniping and shelling on SarajeM\®REDACTED]).

194 seeProsecution Response Brief, paras. 328-335; T. 26 August 2039 p40.

195 prosecution Response Brief, para. 329.
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evidence™® The Prosecution additionally submits that Méslarguments misrepresent the record

and are repetitive of submissions that failediat.t’

67. Mladi¢ replies that, contrary to the Prosecution’s respoime demonstrates on appeal that
the Trial Chamber abused its discretidh.

68. The Appeals Chamber recalls that, according to RGleer (F) of the ICTY Rules, a trial
chamber may grant a defence request for additiined to present evidence if this is in the
interests of justice. Contextual factors of theecascluding the potential importance of a witness’
evidence, may be relevant considerations in derengiiwhether to grant additional time for a party
to present evidendd® When requesting additional time at trial, Mkadirgued that hearing the
testimonies off REDACTED] would be in the interests of justice because tk®idence was
relevant and probative, and that any delay occaslidoy hearing their testimonies would be
minimal 2°° Mladi¢ specified thafREDACTED],*** and tha{lREDACTED).?%?

69. The Appeals Chamber observes that, in the Decidd August 2016, the Trial Chamber
considered Mladis submissions concerning the interests of justiegticularly the “significance”
of [REDACTED] evidenc€® The Trial Chamber noted Mlats submissions that
[REDACTED].?®* The Trial Chamber considered this submission anosewed that
[REDACTED].?® The Trial Chamber further noted Ml&di submissions thatREDACTED].?®
The Trial Chamber reasoned that, while relevdREDACTED].?®” The Trial Chamber also
dismissed Mladis assertion thatfREDACTED].?®® Having concluded that the anticipated

19 prosecution Response Brief, paras. 325, 331-334. ThecRtiosefurther argues that Mladfails to demonstrate
how the evidence froMiREDACTED] would have affected the verdict in the Trial Judgem&ate Prosecution
Response Brief, paras. 332, 3%ge alsd’. 26 August 2020 pp. 39, 40.

197 prosecution Response Brief, paras. 324, 333, 334.

198 seeMladi¢ Reply Brief, paras. 109-111, p. 32.

199 Cf, Karadzi¢ Decision of 29 January 2013, paras. 20,R&radinaj et al.Appeal Judgement, paras. 38-40, 43, 49;
Prosecutor v. Jadranko Pdiet al, Case No. IT-04-74-AR73.7, Decision on Defendants Appegainst ‘Décision
Portant Attribution du Temps a la Défense pour la PrésentatemMoyens a Déchargel July 2008, paras. 20, 21,
25, 27.

200 pequest of 13 July 2016 ConcerniiBEDACTED|, paras. 18, 19; Request of 13 July 2016 Concerning
[REDACTED], para. 15.

201 Request of 13 July 2016 ConcernifiREDACTED], para. 18.See alsoRequest of 13 July 2016 Concerning
[REDACTED], paras. 1, 3, 15, 16.

202 Request of 13 July 2016 ConcernifREDACTED], paras. 15, 16See alscRequest of 13 July 2016 Concerning
[REDACTED], paras. 1, 3, 13.

203 seeDecision of 15 August 2016, paras. 4, 5, 7, 8, 16.

204 seeDecision of 15 August 2016, para.réferring to Request of 13 July 2016 concernifREDACTED), paras. 1,
2,15, 16, 18.

205 seeDecision of 15 August 2016, para. 16, n. 86e alsdecision of 15 August 2016, para. 4.

206 seeDecision of 15 August 2016, para.réferring to Request of 13 July 2016 concernifREDACTED], paras. 1,
2, 13-16.

207 seeDecision of 15 August 2016, para. 16, n. 46.

208 seeDecision of 15 August 2016, para. 16.
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testimonies of REDACTED] were not of such significance as to weigh in favolivarying the
deadline for the presentation of the case, thed Qiimmber found that it was not in the interests of
justice to do s8°° The Appeals Chamber notes that the Trial Chamiigerated its position in the
Decision of 26 October 2016 when it denied requéstseconsideration of and certification to
appeal the Decision of 15 August 2018.

70. Bearing in mind the Trial Chamber's broad discnetim the management of trial
proceedings before it, the Appeals Chamber is potyaded, given the Trial Chamber’s findings
on the limited significance giREDACTED] evidence, that its refusal to grant Miaddditional
time amounted to an abuse of discretion. Notabligdd has not substantiated his assertions that
the Trial Chamber failed to contextualize or givaffisient weight to the relevance of
[REDACTED] testimonies, or that it failed to adequately cdesithe interests of justié&* The
Appeals Chamber finds that the Trial Chamber dwgsidered these issues in the Decision of
15 August 2016? and subsequently in the Decision of 26 October628.0On appeal, Mladi
repeats arguments which failed at frialvithout demonstrating any discernible error. ThepAals

Chamber, Judge Nyambe dissenting, accordingly dsgsiMladi’'s submissions in this regard.

(b) Closure of the Defence Case

71.  On 16 August 2016, the Trial Chamber enquired wéretie Defence had rested its c&3e.
The Defence submitted that it had not, given itedi@g motion to reconsider two decisions
concerning a Prosecution witness and its intentaofile a request for certification to appeal the
Decision of 15August 2018° The Trial Chamber considered thafc]értification or

reconsideration motions do not have a suspensfeetébn the closure of a case and accordingly

209 Decision of 15 August 2016, para. 17. The Appeals Chafobtiver observes that Mlad submissions on appeal
ignore the Trial Chamber’s considerations concerning the Défedetay in informing the Trial Chamber and the
Prosecution about addin@EDACTED] as witnessesSeeDecision of 15 August 2016, para. 14, n. 44. In this ekgar
the Trial Chamber underlined the Defence’s discretion inagiaig its own case as well as the consequences of seeking
to tender evidence in late stages of the proceedBagbecision of 15 August 2016, para. 15.

219 geeDecision of 26 October 2016, paras. 11, 12, 16.

21 geeMladic Appeal Brief, paras. 792, 795.

212 geeDecision of 15 August 2016, paras. 4, 5, 7, 8, 10, 16-18.

213 seeDecision of 26 October 2016, paras. 4, 6, 11, 12.

214 Compare Mladi¢ Appeal Brief, paras. 792-795, 797-799, 8@&h Request of 13 July 2016 Concerning
[REDACTED], paras. 1, 2, 15-18nd Request of 13 July 2016 Concernii®REDACTED], paras. 1, 2, 13, 15, Hhd
Reconsideration Motion of 22 August 2016, paras. 2, 3, 619,83and Decision of 26 October 2016, paras. 4, 6, 11,
12.

215T 16 August 2016 pp. 44313, 44314.

216 T 16 August 2016 pp. 44314-443%ee also Prosecutor v. Ratko MiadCase No. IT-09-92-T, Defence Motion
Requesting to Strike Amor MaSdévCharts Due to Clear Error and New Particular CircumstaaceAlternatively, that
this Trial Chamber Require the Testimony of Amor MaSowi Exercise its Power Under Rule 98 to Call Amor
MaSovi to Clarify the Reliabil[ijty of His Expansive ForensAssertions, 9 August 2016 (public with confidential and
public annexes) (“Motion of 9 August 2016"), paras. 9, 2848144.
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closed the Defence case on the basis that there meremaining evidentiary issu@$.0n 18
August 2016, Mladi filed a notice of objection to the closing of tBefence case, arguinmter
alia, that the Trial Chamber’s decision lacked propespning*® The Trial Chamber dismissed
the objection on 23 August 2018, and, as discussed above, on 26 October 2016, niedle
Mladi¢’s requests for reconsideration of or certificatioo appeal the Decision of
15 August 20162°

72.  Mladi¢ submits that the Trial Chamber erred in closirg Brefence case while evidentiary
matters were pendirfg® According to Mladé, during the exchange with the Trial Chamber on
16 August 2016, the Defence had notified the T@ladmber of its intention to seek reconsideration
of the Decision of 15 August 20f& Mladi¢ argues that the Trial Chamber erred in law by
concluding that a motion for reconsideration of ecidion on an evidentiary matter did not

constitute a pending evidentiary mattet.

73. The Prosecution responds that Mtadails to demonstrate prejudice from the Trial
Chamber’s decision to close the Defence é&si this regard, it submits that the Trial Chamber’
decision to deny reconsideration or certificationappeal the Decision of 15 August 2016 was
unrelated to the closure of the Defence ¢&3&ccording to the Prosecution, Mlgdalso wrongly
submits that he put the Trial Chamber on notic¢ leawould seek reconsideration of the Decision
of 15 August 20162

74.  Mladi¢ replies that the Prosecution incorrectly claimatthe did not notify the Trial

Chamber of his intention to seek reconsideratiomefDecision of 15 August 20%&’

75.  The Appeals Chamber observes that, when the Thalr®er closed the Defence case on

16 August 2016, the only pending motion for recdesition concerned a Prosecution witness

27T 16 August 2016 pp. 44317, 44319.

218 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Defence Notice of Objectiortite Chamber’'s Closing of its
Case, 18 August 2016, paras. 1, 8-11.

219 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Decision on Defence Request fas&eged Decision Regarding
Closure of Defence Case, 23 August 2016, paras. 7, 8.

220 Decision of 26 October 2016, p. 8.

221 seaMladi¢ Appeal Brief, paras. 782, 803-805, 807.

222 Mladi¢ Appeal Brief, paras. 789, 804.

223 Mladi¢ Appeal Brief, paras. 803, 805. According to Migdi motion for reconsideration would have required the
Trial Chamber to review its previous evidentiary decisionhenbiasis that it was erroneous or caused an injustice, or on
the basis of a new fact or argument not originally comsii&eeMladi¢ Appeal Brief, para. 805.

224 prosecution Response Brief, para. 3ée alsd’. 26 August 2020 pp. 39, 40.

225 The Prosecution submits that the Decision of 26 Oct2b&6 reiterated that the nature[REEDACTED] evidence
did not weigh in favour of varying the deadline for the pnésigon of Defence evidenc&eeProsecution Response
Brief, para. 336referring toDecision of 26 October 2016, paras. 10-16.

226 prosecution Response Brief, n. 1324.

22T Mladi¢ Reply Brief, para. 112.
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rather than the presentation of Defence evidenod, that the Defence had at that time only
declared its intention to challenge the Decisiol®fAugust 2016?% Mladi¢ adduces no authority
on appeal to substantiate his assertion that tied ©hamber was precluded from closing the
Defence case following the Defence’s statementithabuld seek reconsideration or certification
to appeal the Decision of 15 August 2016. GivenTihal Chamber’s broad discretion in managing
trial proceedingé?® as well as its inherent power to control procegsliduring the course of the

trial,2%°

the Appeals Chamber considers that, in the cirtamegs at the time, the Trial Chamber
acted within the limits of its discretion. Mla&® submissions merely reflect his disagreement with
the Trial Chamber’s decision to close the Deferase@nd fail to demonstrate any discernible error

amounting to an abuse of discretion.

76.  The Appeals Chamber further considers that, beyssérting that the Trial Chamber failed
to guarantee equality of arms between the pardied,that he was not given a fair opportunity to
present his case, Mladidoes not substantiate his claifis.Mladi¢’s submissions regarding

equality of arms are therefore dismissed.

77. Based on the foregoing, the Appeals Chamber, JNggenbe dissenting, dismisses Ground
8.A of Mladi¢’s appeal.

4. Alleged Errors in Conducting the Trial to the Deteint of Mladé’s Health and in Assessing the

Impact of Mladé’s Medical Conditions on His Behaviour at Trial 6nd 8.B)

78.  Mladi¢ submits that the Trial Chamber conducted triacpealings to the detriment of his
health and failed to assess the impact of his raédionditions on his behaviour at trfaf.

He specifically contends that the Trial Chambéraliused its discretion in denying his request for
a four-day per week trial schedule and by imposnfive-day per week trial schedule for nine
months®* and (ii) erroneously relied on communication petee by lawyer-client privilege to
establish hisnens redor the Overarching JCE? Mladi¢ requests that, as a result of the errors, the
Appeals Chamber reverse his convictions on all tgwrder a retrial, or remit the case in patt.

Specific to the contention of error related to lawglient privilege, Mladi further requests that the

228 eeMotion of 9 August 2016, para. 48; T. 16 August 2016 pp. 44334914

2 geeeg., Karadzit Appeal Judgement, paras. 72, 3B0ki¢ and Luki: Appeal Judgement, para. 13@ptovina et al
Decision of 1 July 2010, para. Bppovi et al Decision of 24 September 2008, para. 3.

20g5eee.g., NgirabatwareDecision of 20 February 2012, para. P8ti¢ et al Decision of 1 July 2010, para. 31.

%1 geeMladic Appeal Brief, paras. 783, 808, 908.

232 geeMladi¢ Notice of Appeal, paras. 79-83; Mlad\ppeal Brief, paras. 810-875, 904-907.

233 g5eaMladic Appeal Brief, paras. 810, 830-840, 904-906.

24 seaMladic Appeal Brief, paras. 842-875, 9(Bee alsMladi¢ Notice of Appeal, para. 81.

235 Mladi¢ Appeal Brief, paras. 915, 916.
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Appeals Chamber articulate the correct legal stahdaview the Trial Chamber’s factual findings,
and reverse findings on all counts, to the extétheidentified errof*® The Appeals Chamber will
address these arguments in turn. The Appeals Chamolbes that, in his notice of appeal, Miadi
raises allegations concerning his fitness to staiati>>’ However, Mladé does not develop this
argument in his appellant’s brief, and his repliebclarifies that he is not appealing this isstfe.
Consequently, the Appeals Chamber finds that Ml&adis abandoned this argument and will not

consider it furthef>°

(a) Alleged Errors Regarding the Trial Schedule

79.  On 15 January 2013, during the Prosecution casediMFfiled a motion to reduce the
five-day per week trial schedule due to health eomg, and annexed a medical report
recommendinginter alia, two sets of four-hour hearing days followed hyay of rest per week?
Finding the medical report unpersuasive, the T@Hamber denied Mlaéls motion on

13 March 2013 On 16 April 2013, Mladi again requested a reduction of the trial schednle
the basis of his health concef$which the Trial Chamber denied on 12 July 26%3The ICTY
Appeals Chamber, on 22 October 2013, reversed #wsion of 12 July 2013, ordered the Trial
Chamber to adopt a four-day per week sitting scleeftw the remainder of the Prosecution case,
and directed the Trial Chamber to reassess theenwdtthe sitting schedule at the beginning of the
Defence cas&"’

236 Mladi¢ Appeal Brief, para. 875.

237 seaMladi¢ Notice of Appeal, paras. 80, 82.

238 geeMladi¢c Reply Brief, para. 113.

39g5eee.g., Karadzi: Appeal Judgement, n. 1Baremera and Ngirumpats&ppeal Judgement, nn. 28, 29.

240 prosecutor v Ratko Mladé, Case No. IT-09-92-T, Defence Motion Seeking Adjustmenthef Trial Sitting
Schedule Due to the Health Concerns of the Accused, 15 JaR@&By(confidential), p. 8, Annex C, RP. 50952.
See alsoProsecutor v. Ratko Mladi 1T-09-92-AR73.3, Decision on Mlags Interlocutory Appeal Regarding
Modification of Trial Sitting Schedule Due to Health Concer2® October 2013 (“Decision of 22 October 2013"),
para. 3.

241 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Decision on Defence Motion Seekingigichent of Modalities
of Trial, 13 March 2013, paras. 12, Bke alsdecision of 22 October 2013, para. 3.

242 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Defense Second Motion Seeking Adprst of the Trial Sitting
Schedule Due to the Health Concerns of the Accused, 16 2¢&3 (confidential), para. 27%5ee alsaDecision of
22 October 2013, para. 5.

243 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Decision on Second Defence Moti@kiBg Adjustment of the
Trial Sitting Schedule Due to the Health Concerns of theused, 12 July 2013 (*Decision of 12 July 2013"),
paras. 18, 19See alsolrial Judgement, para. 524Brosecutor v. Ratko Mladi Case No. IT-09-92-T, Decision on
Defence Motions for Reconsideration and CertificatioAppeal the Decision on Defence Motion Seeking Adjustment
of the Trial Schedule, 22 August 2013, para. 8 (grantingfication to appeal the Trial Chamber’'s Decision of
12 July 2013).

244 Decision of 22 October 2013, paras. 16,3&e alsdlrial Judgement, para. 5248.
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80. On 15 November 2013, the Trial Chamber orderedribgistry to examine Mlaélis health
prior to the commencement of the Defence é&5éThe Registry filed medical reports on
24 January 201%° Based on these reports, on 14 March 2014, thel Of@mber ordered a
five-day per week trial schedule for the Defencse¢aubject to continued monitoring of Miédi
health and “regular appraisals” of the schedulelight of changes, if any, to his heaftH.
Following the Registry’s filing of additional medicreports on 9 and 24 July 2014, respecti?&ly,
the Trial Chamber adopted a four-day per week s@iedule on 25 August 2014, with Fridays

provisionally designated as the non-sitting ddys.

81. Mladi¢ submits that, despite medical recommendationsftour-day per week schedule,
the Trial Chamber conducted trial proceedings &ifive-day per week schedule for nine months —
five during the Prosecution case and four durirgy Btefence casg’ He argues that the five-day
per week schedule resulted in chronic fatigue ardketerioration of his health which made it
impossible for him to effectively participate inetfproceedings and exercise his rigfitsMladi¢
specifically challenges the Decision of 14 March£20in which, he alleges, the Trial Chamber
erroneously reinstated the five-day per week sdeeduring the Defence case, from 19 May 2014
until August 2014>? According to Mladé, the Trial Chamber infringed his right to effeetiv
participation in his defence, harmed his healtrsratjarded medical recommendations, and
continued to conduct proceedings with a five-dayweek trial schedule for nine montfd.In his
view, the Trial Chamber's enforcement of a five-dagr week schedule was prejudicial and

occasioned a miscarriage of justicé.

245 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Order for Medical Examinationtioé Accused Pursuant to
Rule 74bis, 15 November 2013 (“Order of 15 November 2013"), paras. Se8.alsdrial Judgement, para. 5248.

246 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Deputy Registrar's Submission etlidal Reports,

24 January 2014 (confidential) (“Submission of 24 Jangat4”).

247 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Decision on the Trial Sittingh&dule, 14 March 2014
(confidential; filed publicly on 28 March 2014) (“Decision of 14ih 2014”), paras. 20, 22.

248 prosecutor v Ratko Mladé, Case No. IT-09-92-T, Deputy Registrar’'s Submissioietlical Report, 9 July 2014
(confidential), Annex AREDACTED] (“Medical Report of 28 June 2014'Brosecutor vRatko Mladé, Case No. IT-
09-92-T, Registrar’s Submission of Medical Report, 24 July Z@d4fidential), Annex BREDACTED] (“Medical
Report of 7 July 2014").

249 725 August 2014 p. 24701. On 17 September 2014, the Trahtér issued written reasons for the reduced
schedule.See Prosecutor v. Ratko MladiCase No. IT-09-92-T, Reasons for Decision on the Futugd Sitting
Schedule, 17 September 2014 (“Reasoning of 17 September 204#43%. 10-17, 19.

20 seeMladi¢ Appeal Brief, paras. 830-839, 905, 906. Specifically, Mladintends that the Trial Chamber enforced
the five-day per week schedule between 1 June and Octob&rdR@ihg the Prosecution case, and that the four-day
schedule was only implemented after appellate intervemin22 October 2013. MladAppeal Brief, paras. 825, 836,
referring toDecision of 22 October 2013ee alsMladi¢ Appeal Brief, paras. 818-824.

%1 Mladi¢ Appeal Brief, paras. 831, 833-835, 837-840, 906.

252 Mladi¢c Appeal Brief, paras. 826, 827, 829, 830, 8@iferring to Decision of 14 March 2014Reasoning of
17 September 2014.

253 Mladi¢ Appeal Brief, paras. 831, 839, 840, 906.

24 Mladi¢ Appeal Brief, paras. 810, 840, 906.
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82.  The Prosecution responds that, contrary to Mladsuggestion, he actively participated in
his defence when the five-day per week schedule ima®sed during the Prosecution and the
Defence cases, thus undermining his cl@mt further contends that Mlaglifails to demonstrate
how the Trial Chamber abused its discretion inDeeision of 14 March 2014, in which it ordered
the five-day per week schedule during the Defers=®® given that it relied upon the reports of
two doctors stating that reducing the sitting scitedo four days per week would lengthen the trial
to the detriment of Mladis health®®” The Prosecution further contends that, in any eWtadic
fails to demonstrate any concrete impact on histfall rights as the Decision of 14 March 2014
only resulted in a five-day per week trial schedtite a total of just six weeks over a three-month

period”?>®

83. Mladi¢ replies that the Prosecution’s response demoastthiat the Trial Chamber was
aware of the detrimental impact of the existingltschedule and failed to adapt the proceedings
accordingly”® He reiterates that the Trial Chamber abused issrefion in the Decision of
14 March 2014 by denying his request to change sitfeedule and by disregarding medical

evidence recommending adapting the court procesdingafeguard his heaftf?.

84. The Appeals Chamber recalls that decisions comgrtiie scheduling of trials and their
modalities are discretionary decisions of the tciahmber to which the Appeals Chamber accords
deferencé® The trial chamber's discretion, however, must bereised in accordance with
Articles 20(1) and 21 of the ICTY Statute, whiclquee trial chambers to ensure that trials are fair

and conducted with full respect for the rightsh# aiccused?

255 prosecution Response Brief, paras. 344, 345.

26 prosecution Response Brief, paras. 338, 346, 347.

257 prosecution Response Brief, paras. 338, 346, 347.

258 prosecution Response Brief, paras. 338, 348. According to thee®iose Mladt fails to show that these six weeks
rendered his 239-week-long trial unfair, deprived him of ragiyts, or diminished his effective participation in thaltri
SeeProsecution Response Brief, para. 348.

29 Mladi¢ Reply Brief, para. 114.

260 Mladi¢ Reply Brief, para. 116ee alsMladi¢ Reply Brief, para. 115.

1 prosecutor v. Ratko Mladi Case No. IT-09-92-AR73.5, Decision on Interlocutory App&géinst the 27 March
2015 Trial Chamber Decision on Modality for Prosecutiond®ening, 22 May 201%ara. 6; Decision of 22 October
2013, para. 11. In order to successfully challenge a discagjialecision, the appealing party must demonstrate that the
trial chamber committed a discernible error resulting gjyglice to that partySeeg e.g., Karadz¢ Appeal Judgement,
para. 85Nyiramasuhuko et aAppeal Judgement, para. 431, n. 1018 and referencdsluiesin.

%62 gee eg., KaradZi* Appeal Judgement, paras. 26, NtahimanaAppeal Judgement, para. 14; Decision of 22
October 2013, para. 18%ali¢ Appeal Judgement, para. 18. Where a party alleges on appedktright to a fair trial
has been infringed, it must prove that the violation causgddite that amounts to an error of law invalidating the
judgementSee e.g., KaradZiéc Appeal Judgement, paras. 26, RBjramasuhuko et alAppeal Judgement, para. 346;
Sainovi et al Appeal Judgement, para. 29 and references cited therein.
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85.  With respect to the trial schedule during the Peasen case, notably from 1 June to
October 2013% the Appeals Chamber recalls that the matter welseaded by the ICTY Appeals
Chamber in the Decision of 22 October 26%3The ICTY Appeals Chamber concluded that the
Trial Chamber failed to attribute sufficient weigbtrelevant medical reports, abused its discretion
in rejecting Mladt’'s request for a modified schedule, and therefasmritted a discernible
error?® The ICTY Appeals Chamber ordered the Trial Chantbgnter alia, adopt a four-day per

week schedule for the remainder of the Prosecutice’®®

86.  As to the trial schedule during the Defence cdse Appeals Chamber observes that, in the
Decision of 22 October 2013, the ICTY Appeals Chamtlirected the Trial Chamber to “reassess
the matter at the beginning of the Defence c&¥eComplying with this direction, the Trial
Chamber, on 15 November 2013, ordered the Redwsfigcilitate further examinations of Mlads
health?®® The Registry submitted medical reports regardigdid’s health on 24 January 201%.
Following this, the Trial Chamber reinstated theeftlay per week schedule on 14 March 28/14.
In doing so, the Trial Chamber consideréater alia, that: (i) two expert medical reports by
[REDACTED], attached to the Registry’s Submission of 24 Jan2@14, concluded that “delaying
or protracting the course of the trial would beadigantageous tf} Mladi¢’s health”?"* (ii) other
medical reports filed by the Registry and the UNddé&on Unit medical staff showed a preference
for a four-day per week schedule dugREDACTED] or in order to keep Mladlis condition “as

.2
)

good as possiblé®*? and (iii) the expert reports of tiREDACTED] should be given more weight,
as their opinions fall squarely within their fields expertisé.® Based on these considerations, the
Trial Chamber found that delaying or protracting ttourse of the trial would be disadvantageous
to Mladic’s health given that the likelihood of any furthelay would increasgREDACTED] due

to the existence of serious risk factors — sucflREDACTED] — as well as his increasing aﬁjé.

263 geeMladic Appeal Brief, paras. 833-836.

264 seeDecision of 22 October 2013, paras. 12-17.
265 Decision of 22 October 2013, para. 16.

266 Decision of 22 October 2013, para. 17.

%67 Decision of 22 October 2013, para. 17.

28 Order of 15 November 2013, paras. 5, 9.

269 sybmission of 24 January 2014, Annexes B, D-F.
27% Decision of 14 March 2014, para. 22.

2" Decision of 14 March 2014, para. IREDACTED] SeeSubmission of 24 January 2014, Annexes D-F, RP. 76203,
76191, 76188.

272 Decision of 14 March 2014, paras. 17, 18.

273 Decision of 14 March 2014, para. 18.

274 Decision of 14 March 2014, para. 19.
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The Trial Chamber also ordered that the sGREEDACTED] continue to examine Mlaéls health

on an ongoing basis at least every four mofiths.

87. The Appeals Chamber notes that, on 13 June 20¥4Défence requested the Trial
Chamber to permanently adopt a four-day per waakdchedule with Wednesdays designated as
the day of rest’® On 9 and 24 July 2014, the Registry filed the MabReport of 28 June 2014 and
the Medical Report of 7 July 2014, respectivéfyThe Medical Report of 28 June 2014, prepared
by the[REDACTED), statedijnter alia, that:[REDACTED].?’”® The Medical Report of 7 July 2014,
prepared by the(REDACTED], statedijnter alia, that:[REDACTED].?’° [REDACTED].?*° Having
considered these medical reports and particuladyrecommendation in the Medical Report of 7
July 2014, the Trial Chamber adopted a four-day week schedule on 25 August 2014, with

Fridays as provisional non-sitting da/$.

88.  The Appeals Chamber notes that there is no indiedtiat, during trial proceedings, MIadi
sought to appeal or to have the Trial Chamber r@den the Decision of 14 March 2014, which he
now challenges on appeal. In this respect, the Algp€Ehamber recalls that, if a party raises no
objection to a particular issue before a trial chamwhen it could have reasonably done so, in the
absence of special circumstances, the Appeals Girawilh find that the party has waived its right
to raise the issue on appé While Mladi did not challenge the Decision of 14 March 2014 at
trial, the Appeals Chamber observes that he reglyataised concern with the five-day per week
sitting schedule after this decisiBfi.In these circumstances, the Appeals Chamber eesrdis

discretion to examine Mlaéls appeal submissions in respect of the Decisiatdfiarch 2014.

89. Noting the above, the Appeals Chamber is not camdrby Mladé’s submissions that the
Trial Chamber abused its discretion in the Decisotdnl4 March 2014, which reinstated the
five-day per week schedule between 19 May and 2§usui20143* Rather, the Trial Chamber

reassessed the matter of the schedule, in compliaith the ICTY Appeals Chamber's decisfan,

275 Decision of 14 March 2014, paras. 20, 22.

276 T, 13 June 2014 pp. 22668-22670, 22674, 22&Ee also Prosecutor v. Ratko MladCase No. IT-09-92-T,
Defense Renewed Submissions in Relation to the FuturkSittiag Schedule, 7 August 2014 (confidential) (“Defence
Sitting Schedule Submissions of 7 August 2014"), para. 4.

2’7 seeMedical Report of 28 June 2014; Medical Report of 7 July201

278 Medical Report of 28 June 2014, RP. 80024, 80023.

27° Medical Report of 7 July 2014, RP. 80339.

280 Medical Report of 7 July 2014, RP. 80339.

281 5egT. 25 August 2014 p. 24701; Reasoning of 17 September 28ta%. 1.0-19.

22 35eee.g., Karadzi: Appeal Judgement, paras. 25, 312.

283 5eeT. 12 June 2014 p. 22629; T.13 June 2014 pp. 22668-22670, 22674, 22675ceD8fing Schedule
Submissions of 7 August 2014.

284 seeMladic Appeal Brief, para. 830; Decision of 14 March 2014, p&@s22.

25 geeOrder of 15 November 2013, para. 5; Decision of 14 MarcH 2dra. 6.
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and based its findings on expert medical reporé$ #uvised against delaying trial proceedings,
which would have resulted from a reduced schetfii€he Trial Chamber further ordered regular
medical examinations to be performed, and thatetkeminations “be timed to coincide, where
possible, with the hearings for the Defence cdsy, so thaf] Mladi¢ is assessed during a period
in which the impact of the hearings on his healtuld be properly gauged®’ Thereafter,
following the filing of two additional expert medicreports on 9 and 24 July 2014, respectively,
the Trial Chamber duly noted a clear preferencettierfour-day per week schedule to reduce the
stress on Mladis health?®® The Trial Chamber therefore adjusted the schemulleur days a week
for the remainder of the tri&f’ The foregoing demonstrates that, during the Defexase, the Trial
Chamber was cognizant of and attempted to balatsceuty under Article 20(1) of the ICTY
Statute to ensure a fair and expeditious trial viitladi¢’s rights and well-being. The Appeals
Chamber notes Mlaéls additional submission that the Trial Chambeeérim ignoring medical
recommendations to have Wednesdays as rest ddyes than Fridays° The Appeals Chamber
notes that the Trial Chamber explicitly considetieid matter but was unable to identify a medical
basis for Wednesdays as rest days in the medipairtsee The Trial Chamber also deemed it
preferable to sit on consecutive days to avoidringgions in the presentation of evidence and to
allow Mladic longer uninterrupted re$t' In the Appeals Chamber's view, Migdfails to
substantiate any error on the part of the Trial rGier in this respect. As Mladifails to
demonstrate that the Trial Chamber committed aedislole error with respect to the trial schedule
during the Defence case, his contention that tied ©hamber abused its discretion in the Decision

of 14 March 2014 is therefore dismissed.

90. The Appeals Chamber is further not convinced bydidla arguments about the effect of
the combined five-day per week schedule durindPitesecution and Defence cases on his ability to
participate in the proceedings and exercise hisfj? Recalling that the burden rests on Mtaidi
demonstrate the errors or violations he allegasAghpeals Chamber is not persuaded that the five-

day per week schedule during limited periods of tial impeded his ability to effectively

286 seeDecision of 14 March 2014, paras. 18, 19.

287 seeDecision of 14 March 2014, paras. 20, 22.

288 5eeT. 25 August 2014 p. 24701; Reasoning of 17 September 28fa%. [10-17, 19.

2895e6T. 25 August 2014 p. 24701; Reasoning of 17 September 28fa%.[10-17, 19.

290 geeMladic Appeal Brief, paras. 836, 839.

291 seeReasoning of 17 September 2014, para. 17.

292 5eeeg., Mladic Appeal Brief, paras. 831, 833, 835, 838-8fife Appeals Chamber notes that a five-day per week
sitting schedule was implemented during 19 weeks of the S&dhttp://www.icty.org/case/mladic/4#trarfaccessed

on 8 June 2021) (between June and 22 October 2013 — the idgugnenonths during the Prosecution case — 13 out

of the 20 weeks followed the five-day sitting scheddlging the Defence case, between 19 May and 25 August 2014,
six out of the 14 weeks followed the five-day sitting schedladi’s argument, that the Trial Chamber conducted
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participate in his defence or caused harm to hadtinén violation of any of the rights enshrined in
the ICTY Statute that would require appellate wme@tion at this stage of the proceedings. In this
regard, Mladi simply raises arguments that were remedied byl@ieY Appeals Chamber or
considered by the Trial Chamber without demonstgaginy errof>® The Appeals Chamber further
notes instances during the relevant periods whdeai#actively participated in his tridf* His
contention that the Trial Chamber infringed hig taial rights in this respect is therefore without

merit and is rejected.

91. Based on the foregoing, the Appeals Chamber, Judgembe dissenting, dismisses

Mladi¢’s submissions regarding the schedule during ithegroceedings.

(b) Alleged Errors Regarding the Use of Privileged Camioation

92. On 18 February 2013, the Prosecution informed thi@l TThamber that Mladi had
allegedly uttered some “terribly offensive” statamtseduring recess (“Alleged Utterances”), which
had been overheard by members of the Prosecutsaf?*® At that time, the Prosecution
expressed its intention to investigate the matber its position that the Alleged Utterances could
constitute “evidence ofnens reaand knowledge of the crime$® On 18 March 2013, the
Prosecution sought to admit an investigator’s refi@t included statements from two Prosecution
staff, Maria Karall and Dora Sokola, who attestechaving overheard the Alleged Utterant¥s.
On 4 June 2013, the Trial Chamber rejected the dviotif 18 March 2013 on the basis that the
Alleged Utterances “have the potential togréma facierelevant to[Mladi¢’s] knowledge of the
alleged detention and mistreatment of Muslim woraed girls” and would need to be tendered as
viva voceevidence or pursuant to Rule 82 of the ICTY Rule$?® On 22 August 2013, the Trial

Chamber granted the Prosecution’s request to adallkad Sokola to its witness ISt

proceedings with a five-day sitting schedule for “nine mehts therefore a misrepresentation of the rec&eke
Mladi¢ Appeal Brief, paras. 810, 840, 906.

293 geeMladic Appeal Brief, paras. 831-838.

24geeeg., T. 5 September 2013 p. 16313; T. 26 June 2014 p. 23098.

29T 18 February 2013 pp. 8830, 8831.

29T 18 February 2013 pp. 8830, 8831.

297 prosecutor v. Ratko Mladj Case No. IT-09-92-T, Motion for Admission into Evidence thtéerances of the
Accused, 18 March 2013 (confidential), paras. 1, 15.

2% prosecutor v. Ratko Mladi Case No. IT-09-92-T, Decision on the Prosecution’s dfofior Admission of the
Utterances of the Accused, 4 June 2013 (“DecisionJofné 2013"), paras. 5, 7.

29 prosecutor v. Ratko Mladi Case No. IT-09-92-T, Decision on the Prosecution’s Mof@ Leave to Amend its
Rule 65ter Witness List, 22 August 2013 (“Decision of 22 August 201B8ras. 7-9, 11See alsd’rosecutor v. Ratko
Mladi¢, Case No. IT-09-92-T, Prosecution Motion for Leave toefnhits Rule 63er Witness List, 20 June 2013,
paras. 1, 10.
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93.  Prior to Karall's testimony on 12 September 2018 Defence made two objections,
arguing that the Alleged Utterances were subjedavyer-client privilege and that Karall had a
conflict of interest as a member of the Prosectgianaff>®® The Trial Chamber denied both
objections on the basis that: (i) the Defence’'silege argument “ignores that by speaking very
loudly, [...] the communication cannot be considet@ be confidential any further, and the accused
has been warned about that, or at least it has lb@emght to his attention”; and (ii) there was no
conflict of interest as Karall was “witness of faahd “not here to establish anyens reaor things

of the kind”***

94.  During their testimonies, Karall and Sokola eacttest that the Prosecution had tasked them
with listening to Mladé’'s statements and that they overheard the Allegé&@rahces in the
courtroom during recess on 18 February 28130 noting evidence tendered as to Migslimens
rea with respect to the Overarching JCE in the Trislgement, the Trial Chamber referred to the
evidence of Karall and Sokdf4 as reflecting thatfREDACTED]:

[REDACTED**

95. Mladi¢ submits that the Trial Chamber erred by admitamgl relying on the evidence of
Karall and Sokola regarding the Alleged Utterarntcesstablish hisnens readespite its statement
to the contrary, occasioning a miscarriage of gasti° Mladi¢ argues in this respect that the Trial
Chamber: (i) failed to consider Rule 97 of the ICRules to determine whether the Alleged
Utterances had been voluntarily disclod®ii) disregarded the circumstances in which Kaaald
Sokola “overheard” the Alleged Utterances and ¢hatke provide a reasoned opinion on how, in the
circumstances, the disclosure could have been tali?’ and (iii) erred by failing to consider
“idiosyncrasies” in Mladi’'s speech stemming from his health conditions widetermining
whether he had voluntarily disclosed the Allegedeldinces or to provide a reasoned opinion on

this point>®®

300T 12 September 2013 pp. 16585, 16586.

301 T 12 September 2013 pp. 16589, 16590. On 21 October 2013, th&€haimber rejected a Defence request for
certification to appeal the Oral Decision of 12 Sefterm2013.Prosecutor v. Ratko Mladi Case No. IT-09-92-T,
Decision on Defence Request for Certification to Appeedl @ecision of 12 September 2013, 21 October 2013
(“Decision of 21 October 2013"), para. 9.

S02T 12 September 2013 pp. 16593, 16594, 16595 (private session), 16¥39Y-16601, 16602, 16604; T. 21 October
2013 pp. 18165-18183.

303 Trial Judgement, paras. 4614, 4643, 5352 (confidential), n. 16380

304 Trjal Judgement, para. 5352 (confidential).

305 seaMladi¢ Appeal Brief, paras. 842-875, 9(Fee alsMladi¢ Reply Brief, para. 123.

306 Mladi¢ Appeal Brief, paras. 842, 851, 856-859, 866-868.

307 seeMladi¢ Appeal Brief, paras. 842, 853-858, 860-865, 874, $@@. alsdMladi¢ Reply Brief, paras. 118-121.

308 Mladi¢ Appeal Brief, paras. 821, 856, 869-8Bke alsMladi¢ Reply Brief, para. 122.
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96. The Prosecution responds that Mtathils to demonstrate an error in the Trial Charisber
decision to admit and rely on evidence of the AdigdJtterances, which were relevant, admissible,
and not privaté®® The Prosecution submitsiter alia, that: (i) Rule 97 of the ICTY Rules does not
apply as the Alleged Utterances were not madeprnvate and confidential space but “within easy
earshot of Prosecution staff members who were gpemd visibly sitting in the same

courtroom”31°

(i) the Trial Chamber was aware of the circums&nunder which the Alleged
Utterances were heard by Karall and SoRdta(iii) Mladi¢ fails to demonstrate how the Trial
Chamber erred in giving little weight to the impadthis health problem$? and (iv) the Trial
Chamber properly relied on the Alleged Utterana@egdtablish hisnens reafor the Overarching

JCE33

97.  Mladi¢ replies that the Prosecution provides no legakldas the contention that Rule 97 of
the ICTY Rules does not apply in public spaceshat the volume of the utterances absolves or
negates the significance of the Prosecution’s condunstructions to its staff to listen to all his
communication — which negates the voluntarinesthefdisclosuré™* He further submits that the
Trial Chamber ruled that he had waived privilegéobe hearing the testimonies of Karall and
Sokola®*® According to Mlad¢, the Prosecution has also failed to undermineshisnissions that
the Trial Chamber did not to consider the impachisf medical conditions on the volume of his
speech or that it explicitly stated that the wisesswould not be relied upon to establishrhéns

rea’t®

98. The Appeals Chamber recalls that, pursuant to Riile of the ICTY Rules, all
communications between lawyer and client shalldgarded as privileged, and consequently not
subject to disclosure at trial, unless: (i) themticonsents to such disclosure; or (ii) the cllead
voluntarily disclosed the content of the communaratto a third party, and that third party then

gives evidence of that disclosure. This privilegeital to the defence of an accused or appellant b

309 prosecution Response Brief, paras. 350-362. The Pramedutther argues that even if the Trial Chamber had
excluded the Alleged Utterances, it would find Mtaduilty of crimes related to the Overarching JCE on theshaf
other conclusive evidence of his criminal inte¢eProsecution Response Brief, paras. 351, 363.

319 seeProsecution Response Brief, paras. 350, 352, 353, 358.

311 prosecution Response Brief, paras. 354-357.

312 prosecution Response Brief, para. 361.

313 prosecution Response Brief, para. 362.

314 Mladi¢ Reply Brief, paras. 117, 118, 120, 121.

315 Mladi¢ Reply Brief, para. 119.

316 Mladi¢ Reply Brief, paras. 122, 123.
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allowing for open communication between counsel eieht that is necessary for effective legal
assistance as guaranteed under Article 21(4)(theofCTY Statute’

99. As a preliminary consideration, the Appeals Chamimes that Mladi does not appear to
dispute the fact that he made the Alleged Uttermnoe that he spoke them loudly in the
courtroom®*® With respect to the submission that the Trial Cbanfailed to refer to Rule 97 of the
ICTY Rules and address the issue of priviidgjethe Appeals Chamber observes that the Trial
Chamber took express note that Méadbjected to the admission of the Alleged Utteranme the
basis that they violated his right to privilegedrrounications with his couns& In this context,
Mladi¢ does not demonstrate that the Trial Chamber faitechddress the matter as one of
lawyer-client privilege within the meaning of RW& of the ICTY Rules. As for Mladiis claim
that the Trial Chamber erroneously found that fgge had been waived without holding an
evidentiary hearing on this issue, the Appeals Gianobserves that Mladidid not seek an
evidentiary hearing on the matter and that, on alpjpe makes no attempt to establish that such a
hearing was requiret: In light of the above, Mladis submissions that the Trial Chamber failed to
address the issue of lawyer-client privilege oeérby not holding an evidentiary hearing on this

matter are dismissed.

100. The Appeals Chamber is also not convinced by Mladiontention that the Trial Chamber

disregarded the circumstances in which Karall aokio “overheard” the Alleged Utteranc®s.

317 See Prosecutor v. Vujadin Popaviet al, Case No. IT 05-88-A, Decision on Prosecution Motion fu t
Appointment of Independent Counsel to Review Material Potgn8abject to Lawyer-Client Privilege, 16 July 2012
(public redacted version) Popovi et al Decision of 16 July 2012"), para. 7.

*835eeeg., Mladic Appeal Brief, paras. 866, 867, 870, 871.

319 seaMladic Appeal Brief, paras. 856, 857.

320 SeeDecision of 22 August 2013, para. 4; T. 12 September 20126587-16589; Decision of 21 October 2013,
para. 7. The Appeals Chamber also recalls that, whillectimbers usually state the law they intend to apply,ishis
not a formal requiremenBee SeSel\ppeal Judgement, paras. 57, 160.

321 SeeT. 12 September 2013 pp. 16585-16586e alsdProsecutor v. Ratko Mladi Case No. IT-09-92-T, Defence
Response to Prosecution Motion for Admission into Evidetiwe Utterances of the Accused, 2 April 2013
(confidential);Prosecutor v. Ratko Mladi Case No. IT-09-92-T, Defence Response to ProsecMtasion to Amend

its Rule 65ter Witness List, 4 July 2013. The Appeals Chamber moreover riwgsprior to Karall's testimony, the
Trial Chamber gave the Defence the opportunity to argueMthgli¢ did not waive privilege despite indications that
he shouted the Alleged Utterances in the presence of ofiesE. 12 September 2013 pp. 16587, 16588 (Judge Orie to
Defence Counsel: “What is the legal authority that if yoaustaudible for everyone but not in the presence of the
Bench, thaf] then suddenly that other rules would apply? And that you wwatldhave given up your privilege if you
shout[...] or yell in the presence of other persons than the Beuwctifele any legal authority for that? Or could you
analyse the waiver of privilege in such a way that it doeg apply during court sessions and not if you do it anyehe
else?”). The Trial Chamber found the Defence argumentsdrébard unpersuasive. To this effect, in the Decision of
21 October 2013, the Trial Chamber considered that the Defappeared unable to address the issue of a potential
lawyer-client privilege with a sufficient level of legahalysis for the [Trial] Chamber to properly understahd t
outline of the issue at stakeSeeDecision of 21 October 2013, para. 7.

322 SeeMladi¢c Appeal Brief, paras. 856, 860-863, 874. The Appeals Chaffubtirer finds Mladi’s submission,
suggesting that the Prosecution had clandestinely taskedl ad Sokola to listen indiscriminately to conveisad
between Mladi and counsel, to be a misrepresentation of the f&etsMladi¢ Appeal Brief, paras. 861, 862. The
Appeals Chamber notes that the Prosecution had, previousdt) &= Sokola hearing the Alleged Utterances, openly
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Contrary to his submission, the record shows thatTrial Chamber was aware of and considered
the relevant circumstanc&. In addition, Mladé’s argument that the Trial Chamber failed to
provide a reasoned opinion in this regataverlooks Judge Orie’s statement, in the Oral Sleni

of 12 September 2013, that the Defence objectioiKdmll's testimony “about the waiver of
privileged communication [...] ignores that by speakvery loudly, that communication cannot be
considered to be confidential any further, andabeused has been warned about tffathn view

of the foregoing, Mladi does not demonstrate that the Trial Chamber fadesiifficiently consider

that he had not waived privilege with respect @ Atleged Utterances.

101. The Appeals Chamber turns to address Mladiontention that the Trial Chamber failed to
consider that his health condition leads to “lotukt and rigid” speech and that the Trial Chamber
placed undue weight on the volume of his speedhsdtify its finding of voluntary disclosur&®

The Appeals Chamber recalls that, in a decisioated| to the Alleged Utterances, the Trial
Chamber explicitly considered and rejected as uwtanbiated the Defence’s attempt to link
Mladi¢’s health condition with his propensity to speakdty>?’ The Appeals Chamber further
recalls that the Trial Chamber warned Mtadn 23 August 2012 that loud and audible statements
would be considered a waiver of lawyer-client pege>?® The Trial Chamber recalled the
Warning of 23 August 2012 when rejecting Defencanes of privilege related to the Alleged
Utterances?® The record also reveals that, following the Wagnisf 23 August 2012, Mladi

controlled the volume of his speech when addressiisgcounsel on numerous occasiofis.

stated its intention to “use any inculpatory statemeraatsl” by Mladé in court, and Mladi had also been warned by
the Trial Chamber that loud and audible statements “shadeass a courtroom” are considered a waiver of his
lawyer-client privilegeSeeT. 23 August 2012 p. 1481 (“Warning of 23 August 2012").

323 |n rendering the Oral Decision of 12 September 2013, thé Chiamber considered Defence Counsel's argument
that Karall had a conflict of interest as she was f stamber of the Prosecution and that she was in the ocounton

18 February 2013, listening to Ml&d communication with his counsel outside the officialrtpaf the trial.
SeeT. 12 September 2013 pp. 16585, 16586, 16589. During the hearing wheaikakd Sokola testified, the Trial
Chamber also heard evidence that both were taskedén tistMladé’s outbursts and about circumstances in which
they heard the Alleged Utteranc&ee e.g., T. 12 September 2013 pp. 16593, 16594, 16595 (private seski&o)g;

T. 21 October 2013 pp. 18165-18173.

324 seeMladi¢ Appeal Brief, para. 865.

325T 12 September 2013 p. 16589.

326 SeeMladi¢ Appeal Brief, paras. 856, 869-8/ee alsd®rosecutor v. Ratko Mladj Case No. IT-09-92-T, Decision
Concerning Defence Motion to Exceed Word Count and Defence Motigsunt to Rule 15(B) Seeking
Disqualification of Presiding Judge Alphons Orie, 22 Jan2éi4, Annex B, para. 18 (where Judge Orie stated that
over the course of the Prosecution’s case, Mladis “perfectly able to control the volume of hisesi@).

327 SeeDecision of 21 October 2013, para. 7.

328 SeeWarning of 23 August 2012.

329 5eeT. 12 September 2013 p. 16589.

30g5eeeg., T. 28 August 2012 p. 1825 (where Judge Orie reminded &Ml counsel to confer with the microphone
switched off and in lower voices and this instruction waefedd); T. 30 August 2012 pp. 1939, 1940 (where Defence
counsel asked to confer with Mlgdind Judge Orie granted the request and reminded thgilease take care that he
speaks softly”, this was followed and Judge Orie indatdat “[tthe Chamber appreciates the way it was done [...]
that Mr. Mladt indicates he wants to consult with counsel and that the dé¥keé volume of your voices was such that
[...] i's in line with what we expect you to [...] do”); T. 3August 2012 p. 2051 (where Defence counsel asked to
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Considering the foregoing, the Appeals Chambersfind merit in Mladi’'s arguments that the
Trial Chamber failed to take into account his Healbnditions or placed undue weight on the

volume of his speech in rejecting claims of prigdewith respect to the Alleged Utterances.

102. Mladi¢ contends that as a consequence of the allegeds ediecussed above, the Trial
Chamber admitted the Alleged Utterances and erigigoelied on them to establish mgens rea
despite stating in its oral ruling on 12 Septenf#k3 that it would not use Karall’'s evidence tthi
effect®*! The Appeals Chamber recalls that, on 12 Septe@®&8, when rejecting the Defence’s
objection to Karall's testimony, the Trial Chamtstated that Karall was tasked to recount the
events of 18 February 2013 surrounding the Alledadrances and “not here to establish amgns
rea or things of that kind®**? In the Appeals Chamber's view, the Trial Chambers vsimply
highlighting that Karall was a witness of fact,ked to testify about “what she saw, heard or
experienced” on 18 February 20%3.This statement in no way contradicts the Trial i@bar’s
ultimate determination to summarize testimony @& fileged Utterances when noting evidence
that was tendered as to Ml&di mens reawith respect to the Overarching JCE. Moreover, the
Appeals Chamber observes that the Trial Chamberesgpd, on more than one occasion, the
possibility that the Alleged Utterances could bédemce going to Mladis acts and conduct as
charged in the Indictment. For example, in the Bieai of 4 June 2013, the Trial Chamber stated
that Karall's and Sokola’s evidence regarding theeged Utterances must be led/a voceor
through Rule 92er of the ICTY Rules because “they concern the Accisadis and conduct as
charged in the Indictment®* The Trial Chamber made a similar statement whemtirg the

Prosecution request to add Karall and Sokola twittsess list>°

103. Having reviewed relevant portions of the Trial Jengnt, the Appeals Chamber notes the
extensive evidence relied upon by the Trial Chamibeletermining Mladi’'s mens rean relation

to the Overarching JCE® In the midst of this body of evidence, the Appe@amber observes
that, aside from summarizing Karall’s and Sokol&'stimonies, no express statement in the Trial

Judgement indicates that the Trial Chamber reliedhe Alleged Utterances in finding Ml&t

confer with Mladé and appeared to do so in a low voice); T. 16 May 2013 p94.1Judge Orie asked Defence
counsel to consult with Mladliand this was done without incident or admonition from the | T@hamber);
T. 12 September 2013 pp. 16601, 16643, 16653 (where Defenosat consulted with Mlaélion several occasions
without incident).

31 SeeMladi¢ Appeal Brief, paras. 872-874. Arguments related to Miadnens reafor the Overarching JCE are
addressed elsewhere in this Judgengee infraSection I11.B.2(b).

332 5eeT. 12 September 2013 pp. 16589, 16590.

333 SeeT. 12 September 2013 pp. 16589, 16590.

334 SeeDecision of 4 June 2013, para. 5.

335 SeeDecision of 22 August 2013, para. 7.

336 SeeTrial Judgement, paras. 4613-4688, 5352.
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mens reafor the Overarching JCE! Given thede minimisrelevance and probative value of this
evidence in relation to the other evidence religmru by the Trial Chamber concerning the
Overarching JCE, Mladifails to demonstrate how any error committed by Thial Chamber’s

reliance on the Alleged Utterances would have irtgzhfindings in the Trial Judgement.

104. In light of the above, the Appeals Chamber findgjgé Nyambe dissenting, that Mladi
fails to demonstrate any error warranting appellatervention in relation to the Alleged

Utterances.
(c) Conclusion

105. Based on the foregoing, the Appeals Chamber, JNggenbe dissenting, dismissésound
8.B of Mladi’s appeal.

5. Alleged Errors in Permitting and Failing to Remdigclosure Violations (Ground 8.D)

106. Mladi¢ submits that the Trial Chamber failed to provide adequate remedy for the
Prosecution’s disclosure violations, putting himaatunfair disadvantage and hampering his ability
to prepare his defend?® Specifically, he challenges the Trial Chamberfsisal to grant sufficient
additional time to the Defence before the startheftrial to review materials that the Prosecution
had: (i) belatedly disclosed; and (ii) provided ailgh Electronic Disclosure Suite (“EDS”)

procedures without metadati.The Appeals Chamber will address these argumetitsri.

107. Before doing so, the Appeals Chamber recalls thécla 21(4)(b) of the ICTY Statute
provides that the accused shall have adequateatdacilities for the preparation of his defence.
Nevertheless, trial chambers have considerabladlisn in relation to the management of the
proceedings before thefff Decisions concerning disclosure violations as wslelated remedies
concern the general conduct of trial proceedingktharefore fall within the discretion of the trial
chamber*! In order to successfully challenge a discretiordegision, the appealing party must

demonstrate that the trial chamber committed aedisile error resulting in prejudice to that

337 SeeTrial Judgement, paras. 4614, 4685-4688, 5352.

338 SeeMladi¢ Notice of Appeal, para. 86, p. 30; Mladhppeal Brief, paras. 877-880, 908; Mladkeply Brief, para.
125.

339 Mladi¢c Appeal Brief, paras. 879, 888ee alsMladi¢ Reply Brief, para. 125.

3035eeeg., Karadzi* Appeal Judgement, paras. 72, 3B6lj¢ et al Appeal Judgement, para. Z&inovi et al Appeal
Judgementpara. 29:NdahimanaAppeal Judgement, para. 14.

%1g5eeeg., Karadzic Appeal Judgement, para. 8%yiramasuhuko et alppeal Judgement, para. 43dindiliyimana
et al Appeal Judgement, para. 2rosecutor v Vojislav SeSeljCase No. IT-03-67-AR73.5, Decision on Vojislav
Seselj's Interlocutory Appeal Against the Trial Chanb®ecision on Form of Disclosure, 17 April 2007, pdr4.
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party.342 The Appeals Chamber will only reverse a trial chars discretionary decision where it is
found to be based on an incorrect interpretatiothefgoverning law, based on a patently incorrect
conclusion of fact, or where it is so unfair or emsonable as to constitute an abuse of the trial

chamber’s discretioff

(a) Alleged Errors Related to Belatedly Disclosed Miatsr

108. The presentation of Prosecution evidence was aliginset to commence on
29 May 2012%** On 25 April 2012, the Prosecution provided noticat, due to an upload error, a
substantial part of materials supposedly disclomedll November 2011, notably the fifth batch
(“Batch 5”), had not been disclos&.0n 11 May 2012, the Prosecution informed the Dedethat
portions of batch 4-c of a 3 October 2011 disclestiBatch 4-c”) had, for technical reasons, also
not been disclose!® On 14 May 2012, Mladi filed a motion requestinginter alia, the
adjournment of the commencement of the trial for sionths®*’ Noting “the Prosecution’s
significant disclosure errors”, on 17 May 2012, fheal Chamber suspended the start of the
presentation of evidené® In a decision issued on 24 May 2012, the Trialr@ber assessed the
impact of the Prosecution’s disclosure violatioegarding Batch 4-c and Batcf'%and found that

the appropriate remedy was a limited postponeménth® presentation of the Prosecution’s

342 5ee e.g., Karadzi: Appeal Judgement, para. 88yiramasuhuko et alAppeal Judgement, para. 431 and references
cited therein.

33 See eg., Karadzi: Appeal Judgement, para. 8Brli¢ et al Appeal Judgement, para. 28dahimanaAppeal
Judgement, para. 1Appeal Decision on Adjudicated Facts, pard.¥i¢ andLuki¢ Appeal Judgement, para. 17.

344 prosecutor vRatko Mlad#, Case No. IT-09-92-PT, Scheduling Order, 15 February 2012 (putiticconfidential
annex), p. 7.

345 See Prosecutor.VvRatko Mladé, Case No. IT-09-92-PT, Eighth Prosecution Report on Feg-Preparations,

1 May 2012 (confidential) (“Eighth Prosecution Pre-Trigp@rt”), para. 6, Annex A, RP. 39041; T. 2 May 2012 pp.
404-410 (closed session).

346 See Prosecutor.vRatko Mladf, Case No. IT-09-92-T, Prosecution’s Submission of Infor@arrespondence,
16 May 2012, Annex A, RP. 40193; T. 16 May 2012 p. 8¥e alscEighth Prosecution Pre-Trial Report, Annex A,
RP. 39041.

347 prosecutor vRatko Mlad#, Case No. IT-09-92-PT, Urgent Defence Motion to Adjourd @ontinue Trial or in the
Alternative Bar the Prosecution from Presenting Any Witegsser Exhibits That Were Untimely Disclosed,
14 May 2012, para. 4, p. 9. The Appeals Chamber nbo&tdviladt had previously filed several motions notifying the
Trial Chamber of the Prosecution’s disclosure violations aglesting a postponement of the start of trial.
Seee.g., Prosecutor vRatko Mlad#, Case No. IT-09-92-PT, Notice Pursuant to Chamber Darectf 29 March 2012,
and Urgent Motion to Compel, 10 April 2012 (confidential)6pProsecutor vRatko Mlad#, Case No. IT-09-92-PT,
Defense Response to the Prosecution “Corrigendum” Seekingigxddf Documents to the Rule &&r Exhibit List,

12 April 2012, paras. 3, 7-10, p. Brosecutor v Ratko Mladf, Case No. IT-09-92-PT, Report on Disclosure and
Motion to Continue Trial, 1 May 2012 (confidential), paras. Z8nexes A, B.See alsol. 29 March 2012 pp. 243-
253. These requests for adjournments were denied by thk dmamber on 3 May 201%ee Prosecutor.\Ratko
Mladié, Case No. IT-09-92-PT, Decision on Two Defence Request#&djournment of the Start of Trial, 3 May 2012,
paras. 1, 3.

348717 May 2012 p. 524.

34 prosecutor v Ratko Mladfé, Case No.T-09-92-T, Decision on Urgent Defence Motion of 14 May 2Gi®i
Reasons for Decision on Two Defence Requests for Adjournafehe Start of Trial of 3 May 2012, 24 May 2012
(“Decision of 24 May 2012"), paras. 20-26.
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evidence until 25 June 202 When Mladé requested a further remedy for disclosure viotejo
the Trial Chamber again postponed the start dfénd instructed the Prosecution to first schedule
witnesses least impacted by any disclosure failtifeEhe first Prosecution witness did not testify
until 9 July 20122

109. Mladi¢ submits that he did not have a reasonable opptyttio review the belatedly
disclosed material, notably documents in Batch axd Batch 5, before the commencement of
trial.>>* In this regard, he contends that the limited adjment provided by the Trial Chamber was
insufficient to cure the cumulative effect of theogecution’s disclosure failings? He also
challenges the Trial Chamber’s consideration thaparing a defence is not exclusively done

during the pre-trial stag&®

110. The Prosecution responds that Mtadiails to show that the Trial Chamber abused its
discretion or that he suffered prejudice as thalT@hamber granted him a substantial adjournment

at the start of the proceedings and adopted otkasures to ensure adequate preparation’fitne.

111. Mladi¢ replies that the Prosecution incorrectly claimatthe has failed to identify any

unfairness and unreasonableness in the Trial Chesrdbeterminationg>’

112. The Appeals Chamber recalls that suspensions de&témsive disclosure in the midst of
proceedings are precisely the remedy that may bessary to ensure an accused’s right to a fair
trial.>*® In granting limited postponements of the startriafl from 29 May 2012 until the testimony
of the first Prosecution witness on 9 July 2012, Thial Chamber considered that the Prosecution’s
disclosure violations had an impact on the Defengweparations for trial and that additional

searches and reviews may have been regtitétnoted, however, that the impact of the disctesu

30 Decision of 24 May 2012, paras. 26, 27.

351 prosecutor vRatko Mladé, Case NolT-09-92-T, Decision on Defence Motion for ReconsideratiéhJane 2012
(“Decision of 22 June 2012"), p. Prosecutor v Ratko Mladé, Case No. IT-09-92-T, Reasons for Decision on
Defence Motion for Reconsideration, 29 June 2012 (“Dewisf 29 June 2012"), para. 25ee alsdProsecutor v
Ratko Mladé, Case No. IT-09-92-T, Motion to Reconsider Decision o4/ 2012, 31 May 2012, p. 18rosecutor

v. Ratko Mlad¢, Case No. IT-09-92-T, Supplement to Motion to Reconsideisizan of 24 May 2012, 5 June 2012,
para. 16.

32T .9 July 2012 pp. 525, 53%ee alsdecision of 22 June 2012, p. 2; Decision of 29 June 26412, 25.

353 Mladi¢ Appeal Brief, paras. 879, 880.

34 Mladi¢ Reply Brief, para. 125ee alsMladi¢ Appeal Brief, para. 879.

355 Mladi¢ argues that the Trial Chamber’s consideration “fundamerigiigres the importance of establishing a case
theory and determining a case strategy in light of the euilserved”. Mladi Appeal Brief, para. 880.

356 SeeProsecution Response Brief, paras. 325, 364-367.

%7 Mladi¢ Reply Brief, para. 125.

%8 Karadzié Appeal Judgement, para. 90.

%9 seeDecision of 24 May 2012, paras. 2, 25-27; Decision of 2@ 2012, paras. 23-25.
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violations was limited®® The Trial Chamber further considered that: () theosecution had
facilitated Defence preparations beyond its disglesbligations; (ii) the preparation for a defence
is not exclusively done during the pre-trial staged (iii) where warranted, the Defence may
request another remedfl. Mladi¢’s appeal submissions do not substantiate that Tthal
Chamber’s foregoing considerations and findings ewercorrect, unfair, or unreasonable. In
particular, the Appeals Chamber considers Miadsubmission challenging the Trial Chamber’s
statement that “preparing a Defence is not exchigidone during the pre-trial phad®'to be
without merit. Mladé ignores that, following the impugned statemente fhrial Chamber
considered that “Defence team members will contirmusupport counsel in the weeks and months
following the start of the trial, including with ¢hanalysis of evidentiary material the Prosecution
will present in relation to specific witnessé8®.The Trial Chamber’s position is consistent with
jurisprudence stating that preparation time duthegtrial phase is a factor in determining whether
a defence team has been given sufficient overa# tio prepare its cad®’ The Appeals Chamber
considers, Judge Nyambe dissenting, that, othen thaagreeing with the Trial Chamber’'s
determination to grant a limited postponement ® start of trial and presentation of Prosecution
evidence, Mladi fails to demonstrate how the Trial Chamber abutsediscretion or hampered his

ability to prepare his defence.

(b) Alleged Errors Related to Disclosures Through EDS

113. On 9 February 2012, Mladifiled a motion in which hejnter aliaz (i) argued that
documents disclosed by the Prosecution through BBD&d metadata; and (ii) requested an order
to the Prosecution to re-disclose all previoushchltised material with metadata, and that the trial
date be vacated “until a more workable date cardiablished after the [Prosecution] cures its
deficient disclosure®® On 26 June 2012, the Trial Chamber denied thegaests®® Miadi¢

30 |n relation to Batch 5, the Trial Chamber considered thaterial related to the first Prosecution witnesses wa
already disclosed in April 2012 and that affected docusnemtre largely available on the ICTY’s public website.
SeeDecision of 24 May 2012, para. 22. In relation to Batct, 4he Trial Chamber considered that the missing
documents were disclosed in May 2012, documents reladititetfirst Prosecution witnesses were released in &-cour
between April and May 2012, the disclosure failure related mmaindocuments in English while the same documents
in Bosnian/Croatian/Serbian had been disclosed to the Defamdenany of the documents that had not been disclosed
were photographs or maps. It found that the impact of tregdaedisclosure was therefore limitedkeDecision of

24 May 2012, para. 23.

361 SeeDecision of 24 May 2012, para. 25; Decision of 29 June 20¥2spa3, 24See alsdP’rosecution Response
Brief, para. 365.

362 seeMladic Appeal Brief, para. 880.

363 Decision of 24 May 2012, para. Z5ee alsdecision of 29 June 2012, para. 23.

364 See Prosecutor.\Radovan Karad# Case No. IT-95-5/18-AR73.5, Decision on Radovan Kaéal@ippeal of the
Decision on Commencement of Trial, 13 October 2009, para. 24.

3% prosecutor v Ratko Mladé, Case No. IT-09-92-PT, Amended Defense SubmissionuBnirgo Instruction from
Chambers, and Motion Relative to Problems with Discloshee RPrevent Trial Preparations, 9 February 2012 (public
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appealed this decision on 21 August 26%23nd the ICTY Appeals Chamber denied his appeal on
28 November 201%8

114. Mladi¢ submits that the Trial Chamber erroneously refusegrant him additional time to

process documents the Prosecution provided tolmough EDS without metadat?

115. The Prosecution responds that the ICTY Appeals Gearalready addressed this matter in
an interlocutory appeal decision and that Miadisubmissions amount to a request for
reconsideration without satisfying the requiremefus reconsideration and that he does not

demonstrate unfairned€

116. The Appeals Chamber observes that the ICTY App€alsmber already considered and
rejected Mladi’'s argument that the Trial Chamber erred in notngng him additional time
because of the lack of metadathSpecifically, in its Decision of 28 November 2018e ICTY
Appeals Chamber considered that the Trial Chambdrdddressed the difficulties caused by the
missing metadata, and found that the unresolvedada& issue “amounted only to an
‘inconvenience™ for the Defence rather than a gigant burden, and that, therefore, no additional
time was warrantet/> According to the ICTY Appeals Chamber, the Tridlathber's denial of
additional time to process documents without metaseas not unreasonabi€. Given that the
ICTY Appeals Chamber already ruled on this matigdi¢’s submissions on appeal amount to a

request for reconsideration.

with confidential annexes), paras. 9-11, p.See alspeg., T. 23 February 2012 pp. 200-202; T. 29 March 2012
pp. 263-266.

3% prosecutor v Ratko Mladé, Case No. IT-09-92-T, Decision on Submissions Relativehe Proposed “EDS”
Method of Disclosure, 26 June 2012 (“Decision of 26 June 20para. 14. The Trial Chamber specifically determined
that: (i) Mladi had not shown that the Prosecution was not in complianbeiteitlisclosure obligations; (ii) there was
no need to order his requested relief in the interesjgstite; and (iii)) the Prosecution should continue dsist the
Defence in accessing and searching the EXg8Decision of 26 June 2012, paras. 10-13.

37 prosecutor v Ratko Mladé, Case No. IT-09-92-AR73.2, Defense Interlocutory AppeakfBAgainst the Trial
Chamber Decision on Submissions Relative to the Propose8™®®@thod of Disclosure, 21 August 2012, paras. 1,
21-37 (wherein Mladi argued that the Trial Chamber erred in not ordering tietédata be included with all materials
disclosed through the EDS, and in not granting him additiomed)t See alsdProsecutor v Ratko Mladé, Case No.
IT-09-92-T, Defence Motion for Certification to AppeaktDecision on Submissions Relative to the Proposed “EDS’
Method of Disclosure, 3 July 201Rrosecutor vRatko Mlad#é, Case No. IT-09-92-T, Decision on the Defence Motion
for Certification to Appeal the Decision on Submissiondafie to the Proposed “EDS” Method of Disclosure,
13 August 2012.

368 prosecutor v Ratko Mladé, Case No. IT-09-92-AR73.2, Decision on Defence IntertmyufAppeal Against the
Trial Chamber’s Decision on EDS Disclosure Methd@&November 2013 (“Decision of 28 November 2013"), paras.
45, 46.

369 Mladi¢c Appeal Brief, para. 879.

7% SeeProsecution Response Brief, paras. 325, 368, 369.

371 Decision of 28 November 2013, paras. 39-46.

372 Decision of 28 November 2013, paras. 41, 42.

373 Decision of 28 November 2013, paras. 43, 44.
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117. The Appeals Chamber recalls that it ordinarily tseis prior interlocutory decisions as
binding in continued proceedings in the same cas® all issues definitively decided by those
decisions’* The only exception to this principle is that thepgals Chamber may reconsider a
previous interlocutory decision under its inherdigcretionary power to do so if a clear error of
reasoning has been demonstrated or if it is nepessado so to prevent an injustite. The
Appeals Chamber observes that Méafdiils to present any argument to demonstratea eleor of
reasoning in the ICTY Appeals Chamber’s decisioslmw that reconsideration of the Decision of
28 November 2013 is necessary to prevent an iopustConsequently, the Appeals Chamber

declines to reconsider the Decision of 28 Noven2ds3.

118. In light of the foregoing, the Appeals Chamber §ndudge Nyambe dissenting, that Méadi

fails to demonstrate that the Trial Chamber conedith discernible error in not granting him
further time to review materials that the Prosexmuthad belatedly disclosed or provided through
EDS procedures without metadata. Similarly, he dussshow that the Trial Chamber’s refusal to

do so put him at a disadvantags-a-visthe Prosecution.
(c) Conclusion

119. Based on the foregoing, the Appeals Chamber, JNgigenbe dissenting, dismisses Ground
8.D of Mladi’s appeal.

374 See e.g., Decision of 22 May 2018, nn. 15, I8yiramasuhuko et alAppeal Judgement, para. 1Naletili¢ and
Martinovi¢ Decision of 7 July 2005, para. Z0ajelijeli Appeal Judgement, para. 202.

375 Seee.g., Nyiramasuhuko et aAppeal Judgement, paras. 56, 1R@jetilic and Martinovi: Decision of 7 July 2005,
para. 20Kajelijeli Appeal Judgement, para. 203.
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B. Alleged Errors Related to the Overarching JCE (Ground 3)

120. The Trial Chamber found that, between 1991 and @@elber 1995, the Overarching JCE
existed with the objective of permanently removiBgsnian Muslims and Bosnian Croats from
Bosnian Serb-claimed territory in Bosnia and Heoxéga through the crimes of persecution,
extermination, murder, inhumane acts (forcible sfar), and deportatioff® It concluded that
members of the Overarching JCE included Radovaadk, Monilo Krajisnik, Biljana Plavsi,
Nikola Koljevi¢, Bogdan Subati Momgilo Mandi¢, Mi¢co Stani&, and Mladé.®”” The Trial
Chamber found that members of the Overarching J&d units from the VRS and the Ministry of
Interior of Republika Srpsk&'MUP”), as well as paramilitary formations, regedl and municipal
authorities, and territorial defence units subaatia to or working closely with the VRS and the
MUP, as “tools to commit the crimes in the Munidifi@s” in furtherance of the joint criminal

enterprise¢’®

121. The Trial Chamber further found that Mladas Commander of the VRS Main Staff from
12 May 1992 until at least 8 November 1§85significantly contributed to the Overarching JCE
through his acts and omissiofis.The Trial Chamber also found that Mladinew crimes were
committed against non-Serbs in the Municipaliteas] that, through his statements and conduct, by
12 May 1992 at the latest, he shared the inteathieve the common objective of the Overarching
JCE®!

122. Mladi¢ submits that the Trial Chamber erred in finding: the existence of and his
membership in the Overarching JCE; and (ii) thatsigmificantly contributed to and shared the
intent to further the Overarching JCE.The Appeals Chamber will address these conteniions

turn.

378 Trial Judgement, paras. 4232, 468&e alsoTrial Judgement, paras. 4218-4231. The Trial Chamber fthatd
crimes related to the Overarching JCE were commitietthe following municipalities: Banja Luka, Bijeljin&oca,
llidZza, Kalinovik, Kljug¢, Kotor VaroS, Novi Grad, Pale, Prijedor, Rogaticanska Most, Sokolac, and Vlasenica
(“Municipalities”). SeeTrial Judgement, paras. 4218, 4225, 4227, 4229-43284 alsdrial Judgement, pp. 176-948.
%" See eg., Trial Judgement, paras. 4238, 4610, 4612, 4688, 5188, 5&8%lspe.g., Trial Judgement, paras. 3578-
3742, 3784-3827.

%8 5eee.q., Trial Judgement, paras. 4225-4231, 423 alspe.g., Trial Judgement, paras. 108-271, 3784-3985.

37 Trial Judgement, paras. 275, 276, 4383.

%80 geeeg., Trial Judgement, paras. 4611, 4612, 468% alsdrial Judgement, paras. 4241-4610.

381 Trial Judgement, paras. 4685, 4686, 4688.

382 SeeMladi¢ Notice of Appeal, paras. 33-38; Mladhppeal Brief, paras. 13, 152-335; MladReply Brief, paras. 38-
66. See alsdr. 25 August 2020 pp. 41-59; T. 26 August 200 pp. 57-59.
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1. Alleged Errors Regarding the Overarching JCE anaddls Membership (Ground 3.A)

123. As recalled above, the Trial Chamber concludedtikaveen 1991 and 30 November 1995,
the Overarching JCE existed with the common objedtb permanently remove Bosnian Muslims
and Bosnian Croats from Bosnian Serb-claimed eyt and that, by 12 May 1992, Mladi

significantly contributed to and shared the intefrthe joint criminal enterpris&:

124. Mladi¢ submits that the Trial Chamber erred in finding #xistence of and his membership
in the Overarching JCE by: (i) improperly relying adjudicated facts to establish the underlying
crime basé® (ii) according insufficient weight to exculpatorgvidence in relation to his
participation®®® and (i) expanding the scope of the joint crinlieaterprise as well as making
inconsistent or erroneous findings with respedtisorelationship with the Bosnian Serb leadership
and his role in the VRE' He contends that, as a consequence of the Triam®ar's errors, the
Appeals Chamber should overturn his convictionseilation to the Overarching JCE, or, in the
alternative, reverse findings to the extent of amprs®® The Appeals Chamber will consider these

arguments in turn.

(a) Reliance on Adjudicated Facts to Establish the Wgiohe) Crimes of the Overarching JCE

125. Mladi¢ submits that, in finding that the Overarching J&&sted, the Trial Chamber erred in
its method of using adjudicated facts by: (i) retyisolely on adjudicated facts that went to the act
and conduct of his proximate subordinates; andréiiying on adjudicated facts that were only
corroborated by evidence admitted pursuant to P@eis of the ICTY Rules (“Rule 9is
evidence”)*® He argues that these errors led to a “defectividestiary approach” in making
findings on the crime base for the Overarching 3¥Ho illustrate the Trial Chamber's erroneous
approach, Mladi refers specifically to Scheduled Incidents B.18n2l B.16.2°* and generally to

13 other scheduled incidents of the Indictment fiwel chapters of the Trial Judgemért.Mladi¢

33 Trial Judgement, paras. 4232, 46%@e alsdrial Judgement, paras. 4218-4231.
#435eeeq., Trial Judgement, paras. 4611, 4612, 4685-4688, 5188, 5189.

385 SeeMladi¢ Appeal Brief, paras. 118, 156, 158-185, 28@e alsd’. 25 August 2020 p. 46.
386 SeaMladic Appeal Brief, paras. 186, 194-202, 208; MtaRtieply Brief, paras. 41, 42.

387 seeMladi¢ Appeal Brief, paras. 203-206.

388 Mladi¢c Appeal Brief, paras. 184, 185, 209, 210.

389 Mladi¢ Appeal Brief, paras. 158, 159, 180.

390 Mladi¢ Appeal Brief, paras. 118, 160, 182.

391 Mladi¢ Appeal Brief, paras. 161-179.

392 Mladi¢ Appeal Brief, paras. 160, 182.
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submits that, as a result of the Trial Chamben'srer findings in the Trial Judgement with respect

to the existence of the Overarching JCE are inasdid?*®

126. The Appeals Chamber will address Midsicontentions of error in turn. Before doing so,
the Appeals Chamber recalls that adjudicated fadgthjn the meaning of Rule 94(B) of the ICTY
Rules, are presumptions which, as such, do notinegorroboration®* Adjudicated facts may
relate to the existence of a joint criminal entesgyr the conduct of its members other than the
accused, and facts related to the conduct of palyp&rpetrators of crimes for which an accused is
alleged to be responsibl& In this context, trial chambers, after having eswéd the record as a
whole, may rely on adjudicated facts to establishunderlying crime base when making findings

in support of conviction®*®

(i) Scheduled Incident B.16.2

127. With respect to Scheduled Incident B.16.2, thelTCl@amber found that:

[O]n the evening of 30 September 1992, Serb MUP officems fthe [Public Security Station
(“SJIB™)] Vlasenica arrived at SuSica camp and, on tieroof Maneburi¢ [(“Duri¢”)], removed
140 [to] 150 non-Serb detainees in four trips. Serbsingamilitary uniforms were also present
when the last group of detainees was removed by the MUdersif The MUP officers killed all
the detainees. Considering that SuSica camp comprisedBoshjian-Muslim detainees, the Trial
Chamber finds that those killed were Boshian Musfiffis.

In making its findings on this event, the Trial @Gi@er considered Adjudicated Facts 1266 to 1268
as well as the evidence of Witnesses RM-066 and Eamau’™® It further determined that this

incident constituted murder as charged under Cduiatsd 6 of the Indictmert?

128. Mladi¢ notes that to reach its findings on Scheduleddemi B.16.2, the Trial Chamber
relied on Adjudicated Facts 1266 to 1268 and Pugmt evidencé® He argues that the
Prosecution evidence was insufficient on its owedtablish that MUP officers caused the deaths in
Scheduled Incident B.16%* Mladi¢ further contends that he was unable to challergjedicated

Facts 1266 to 1268 through cross-examination becdbe Prosecution’s evidence did not

393 Mladi¢ Appeal Brief, para. 183gferring to Trial Judgement, paras. 4216, 42%e alsaMladic Appeal Brief,
para. 118.

394 See KaradZi Appeal Judgement, para. 452, n. 1189 and references @teihth

39 Karadzi: Appeal Judgement, para. 452, n. 1193; Appeal Decision ordiddfed Facts, para. 88aremera et al
Decision of 16 June 2006, paras. 52, 53.

396 Karadzi¢ Appeal Judgement, para. 452, n. 1194 and referencesuiteit

397 Trial Judgement, para. 1773ee alsdTrial Judgement, paras. 3051 (Schedule B (r)), 4A860rding to the Trial
Chamberpuri¢ was Head of SIB Vlasenica as of 20 May 18 e.g., Trial Judgement, paras. 51, 520.

3% Trial Judgement, paras. 1771-1773.

399 Trial Judgement, paras. 3051 (Schedule B (r)), 3065.

00 Mladi¢ Appeal Brief, para. 164.

0 Mladi¢ Appeal Brief, paras. 164, 165.
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corroborate the facts that proved the elementieottime?®? Accordingly, Mladé submits that the
Trial Chamber erred by relying exclusively on “uattngeable” adjudicated facts to make its
findings with respect to Scheduled Incident B.18%Mladi¢ also refers to his submissions in
Ground 2 of his appeal that the standard imposecehboit adjudicated facts is impermissibly
high %4

129. The Prosecution responds that the Trial Chambeyeplyp considered the adjudicated facts
to establish the crime base of the Overarching d@Ethat Mladi demonstrates no error in relation
to Scheduled Incident B.16'% It argues that nothing prevented Miadfrom bringing

countervailing evidence against the adjudicatetsfamd REDACTED].**®

130. The Appeals Chamber notes that, in reaching itdiriges on Scheduled Incident B.16.2, the
Trial Chamber considered that: (i) according to usligated Fact 1266, on 30 September 1992, a
public burial of more than 20 Serb soldiers killacan ambush by the ABiH was held in Vlasenica

town:*%’

(i) according to Adjudicated Fact 1267, during thight, three MUP officers arrived at the
SuSica camp with a bus and the MUP officers remaled40 to 150 inmates in four loads and
killed them?#®® and (jii) according to Adjudicated Fact 1268, timassacre was reported to the
Vlasenica Crisis Staff members, who took no actanept to order the dismantling of the camp

and the concealment of its trad8s.

131. Pursuant to the evidence of primarily Witness RMs;0the Trial Chamber further noted,
inter alia, that: (i) after concerns about the safety of idetss of SuSica camp were raised with
buri¢ following the funeral in Vlasenica on 30 Septemb882 and it was recommended to him
that the detainees be transferred elsewhere uhtilds calmed down"Ppuri¢ “promised to send

vehicles to have the detainees transferféd{ji) the same evening, MUP officers from the SJB

Vlasenica — including a man nicknamed “Chetnikiman called Gaé, and Pedrag Bastah — came

02 Mladi¢ Appeal Brief, para. 167.

“03 Mladi¢ Appeal Brief, paras. 165, 168.

04 SeeMladi¢ Appeal Brief, paras. 118, 167, 169.

405 prosecution Response Brief, paras. 46, 49, 50.

%% prosecution Response Brief, paras. 49, [REDACTED]. Prosecution Response Brief, para. 50, nn. 245, 246,
referring toMladi¢ Final Trial Brief, paras. 1669, 1671-1674 (confidetial

07 Trial Judgement, para. 1772, n. 743ge alsdrirst Decision on Adjudicated Facts, para. 51Pksecutor v. Ratko
Mladi¢, Case No. IT-09-92-PT, Prosecution Motion for Judidimitice of Adjudicated Facts, 9 December 2011
(“Prosecution Motion on Adjudicated Facts”), Annex A, pp. 434.

“%8 Trial Judgement, para. 1772, nn. 7433, 743% alsdrirst Decision on Adjudicated Facts, para. 51(1); Progetut
Motion on Adjudicated Facts, Annex A, p. 474.

“%° Trial Judgement, para. 1772, n. 748@e alsdrirst Decision on Adjudicated Facts, para. 51(1); Ruatsen Motion

on Adjudicated Facts, Annex A, p. 474.

1% Trial Judgement, para. 1772, n. 748erring toExhibit P182 (confidential), para. 126.
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to Susica camp with an order frdburi¢ to remove the detainees as soon as posSib(i) the last
group of detainees, consisting mostly of local Muslfrom Vlasenica, was loaded onto a small bus
that also carried a number of Serbs wearing mjlitard police uniforms, and the bus was escorted
by a police car carrying Chetnik, Bastah, and &#fi(iv) after the police officers removed the last
group of detainees, a group of soldiers arriveda$ica camp demanding to know where the
Muslims were*'® and (v) the massacre was reported to the Vlasdditsts Staff members, who

took no action except to order the dismantlinghef éamp and the concealment of its trdéés.

132. Recalling the statement of the law ab8¥ethe Appeals Chamber considers that it was
within the Trial Chamber’s discretion to rely onjadicated Facts 1267 and 1268 to make findings
concerning the removal and killing of Bosnian Moslietainees by MUP officers and Mladails

to show any error in this respect. In additionhte adjudicated facts, the Trial Chamber admitted a
statement and heard testimony from Witness RM-Q@6o stated thafREDACTED].**® The
Appeals Chamber further observes that the Triah@iea considered Withess Tabeau’s evidence as
well as documentary and forensic evidence regardngsing persons from Vlasenica
Municipality.**” On this basis, Mladis submission — that the Prosecution evidence thal T
Chamber relied on is insufficient to create a lo@tween the deaths of 140 to 150 detainees and the

perpetrators of the killings — is without merit.

133. The Appeals Chamber also rejects Mégliargument that, since the Prosecution evidence
did not corroborate the adjudicated facts, he wesvgnted from challenging them through

cross-examinatioft? In this respect, the Appeals Chamber notes[RBEDACTED].**

134. The Appeals Chamber has rejected Miadsubmission that the burden imposed to rebut
adjudicated facts is impermissibly high or that #real Chamber shifted the burden of proof by
taking judicial notice of adjudicated facts relatito the conduct of his proximate subordinéfés.
The Appeals Chamber recalls that taking judicidlagoof an adjudicated fact serves only to relieve

the Prosecution of its initial burden to produce@lewmce on the point, and the defence may then put

“11 Trial Judgement, para. 1772, n. 74Bferring to Exhibit P182 (confidential), para. 128, T. 18 September 2012 pp
2528, 2529 (closed session).

12 Trial Judgement, para. 1772, nn. 7436-748Rrring to Exhibits P182 (confidential), paras. 132, 134, P197.

13 Trial Judgement, para. 1772, n. 7489erring toExhibit P182 (confidential), para. 133.

“14 Trial Judgement, para. 1772, n. 744dferring to Exhibit P182 (confidential), paras. 135, 136, T. 17 Septembe
2012 pp. 2430, 2431, 2456 (closed sessiBag alsdrial Judgement, para. 4191.

“1%See suprapara. 126.

416 SeeExhibit P182 (confidential), paras. 120, 128-136; T. 17 Septe@B®2 pp. 2428-2432, 2455-2457 (closed
session); T. 18 September 2012 pp. 2528, 2529 (closed session).

17 SeeTrial Judgement, para. 1771, n. 7430.

“18 SeaeMladic Appeal Brief, paras. 166, 167, 181.

“1935eeT. 17 September 2012 pp. 2455-2457 (closed session); T. lh&mpt2012 pp. 2528, 2529 (closed session).
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the point into question by introducing reliable acrédible evidence to the contra‘l‘ﬁ}.Nothing
prevented Mladi from bringing evidence to refute Adjudicated Fat?66 to 1268. Moreover, at
trial, Mladi¢ did not appear to dispute the facts pertainin§d¢beduled Incident B.16.2 or Witness
RM-066’s evidence in this regard. Rather, relyimyWitness RM-066’s evidence, Mladargued
that the killing of 140 to 150 detainees was pegtetl by Serb police, who were not under the
effective control of the VRS or under his authariaynd could not be attributed to him given the

lack ofactus reusor mens red??

135. In light of the foregoing, Mladifails to demonstrate that the Trial Chamber ebedelying

exclusively on “unchallengeable” adjudicated fdotsnake findings on Scheduled Incident B.16.2.

(i) Scheduled Incident B.10.2

136. Inrelation to Scheduled Incident B.10.2, the T@hlamber found that:

[O]n 14 June 1992, at least 52 detainees from the oilretsteear the Rajlovac barracks were
forced onto a bus, driven by a Serb named Zuti, who weanJbintor's driver. There were two
persons stationed on the bus as guards, and the Trahi@@r understands from Elvir J&hi
evidence, describing them as members of the “Serb arnigedorces”, that they were members
of the VRS miilitary police. The bus was escorted by fahisles. Zuti stopped the bus near the
village of Sokolina, near Srednje, and he and the twotamjlipolicemen exited the bus.
Immediately after, they attacked the bus with automat&pwees, hand grenades, and “zoljas”, and
the detainees who tried to escape were shot and kiféel. the shooting, some detainees were
still alive. A few minutes later, one of the vehicldmt had escorted the bus, approached. The
driver stepped out, entered the bus, and started firifgediddies and survivors with an automatic
rifle. He threw two hand grenades and left. In allleast 47 of the detainees were killed, 38 of
whom were found in a mass grave. Of them, 26 were foundvilime clothes. Based on the
evidence of Witness RM-145 [...], the Trial Chamber findat thll 52 detainees were Bosnian

Muslims#2

In making this finding, the Trial Chamber considkrAdjudicated Fact 1229, as well as the
evidence of Witnesses Elvir J&@hRM-145, and Tabeald” It further determined that this incident

constituted murder as charged under Counts 5 arfdh@ Indictment?®

137. Mladi¢ notes that to reach the finding in respect of Salexl Incident B.10.2, that at least
47 of the 52 detainees were killed by members @& WRS, the Trial Chamber relied on
Adjudicated Fact 1229 which “established part @& #temental requirement® Mladi¢ submits

420 5ee supr&ection I11.A.2(a)(ii);Mladi¢ Appeal Brief, paras. 118, 167, 169.

421 gee Karemera et aDecision of 16 June 2006, paras. 42, K8remera et alDecision of 29 May 2009, paras. 13,
14;D. MiloSevi Decision of 26 June 2007, paras. 16, 17.

422 geeMladi¢ Final Trial Brief, paras. 61, 122, 123, 125, 130, 1669, 1&741nn. 179, 180, 182, 183, 186, 187, 193,
205-207.

423 Trial Judgement, para. 978ee alsdrial Judgement, para. 3051 (Schedule B (i)).

24 Trial Judgement, paras. 969-974.

25 Trial Judgement, paras. 3051 (Schedule B (i)), 3065.

426 Mladi¢ Appeal Brief, para. 171.
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that, in respect of this scheduled incident, thelT€hamber also received the evidence of
Witnesses Jatiiand RM-145, which he could not challenge becauseas admitted pursuant to
Rule 92bis of the ICTY Rules?’ He also reiterates that the burden to rebut ackueld facts is
“impermissibly high”*?® Accordingly, Mladé submits that the Trial Chamber erred by relying on

“unchallengeable” adjudicated facts to establishatements of the crinfé?

138. The Prosecution responds that the Trial Chambeyeplyp considered the adjudicated facts
and Rule 92bis evidence to establish the crime base of the Osleireg JCE and that Mladi
demonstrates no error in relation to Scheduleddbtti B.10.2%° The Prosecution submits that it
was within the Trial Chamber’s discretion to takeligial notice of adjudicated facts that relate to
the acts and conduct of an accused’'s subordingiesimate or otherwise, and to rely on
adjudicated facts alone or in combination with Ra@dis evidence in making crime-based incident
findings*** The Prosecution further argues that, in any ewdtddi¢ falsely asserts that he could
not challenge or cross-examine evidence suppoAiutjgdicated Fact 1229, as he cross-examined
Witness RM-145, whose evidence was entered thréugh 92ter of the ICTY Rules, on events

pertinent to the relevant adjudicated f&¢t.

139. With respect to Mladis submission that Adjudicated Fact 1229 was “utiehgeable” as
he was not able to cross-examine the Ruleb@&2evidence led in support of it, the Appeals
Chamber, recalling the law on the use of adjudatdéets, considers that it was within the Trial
Chamber’s discretion to rely on Adjudicated Fac292o find that at least 47 detainees from oll
cisterns near Rajlovac barracks in Sokolina welteckby members of the VRS police and Miadi
fails to show any error in this respect. The Appe@hamber further considers that Mlasli
argument fails to recognize that adjudicated fadimitted under Rule 94(B) of the ICTY Rules are
not the equivalent of untested evidence admittesyant to Rule 9dis of the ICTY Ruled®

Furthermore, the Appeals Chamber presumes thaatbigment is in reference to the evidence of

2" Mladi¢ Appeal Brief, paras. 171, 172. In this regard, Miaxtintends that the Trial Chamber abused its discretion by
relying solely on untested written Rule 8% evidence to corroborate Adjudicated Fact 1229 and to estahksh
conduct of his proximate subordinat&geMladi¢ Appeal Brief, paras. 174-18f&ferring tq inter alia, Gali¢ Decision

of 7 June 2002, paras. 14-16.

28 Mladi¢ Appeal Brief, paras. 170, 172, 173, 181.

2% Mladi¢ Appeal Brief, para. 173.

430 prosecution Response Brief, paras. 46, 51, 52.

431 prosecution Response Brief, paras. 47, 48, 52. The detame asserts that, in any event, the perpetratorsae is
were not Mladi’s proximate subordinates. Prosecution Response Brief, para. 47.

32 prosecution Response Brief, para. 52.

33 See KaradZ Appeal Judgement, para. 452, n. 1189 and references thiéeein. Taking judicial notice of
adjudicated facts does not render such facts “unchallerejesfd a trial chamber may reasonably rely on adjudicated
facts as proof of facts related toter alia, the conduct of physical perpetrators of crimes fbictv an accused is
alleged to be responsibl8ee Karad# Appeal Judgement, para. 452, n. 1193; Appeal Decision on Adjedid-acts,
para. 85Karemera et alDecision of 16 June 2006, paras. 52, 53.
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Witness Jaldi, whose statement was admitted pursuant to Rul®di®@2df the ICTY Ruled3

However, this submission ignores the fact that dladoss-examined Witness RM-145, who also
gave supporting evidence about the attack on 14 1882 and whose evidence the Trial Chamber
considered when making its findin§8. Additionally, a review of the Mladi Final Trial Brief
reflects that Mladi did not dispute the occurrence of the events afui’e 1992 or the credibility of
Witness RM-145's evidenc€® Rather, Mladi simply argued at trial that the physical perpenst

of this event were not under the VRS'’s or his comanand controf®’

140. Furthermore, the Appeals Chamber recalls thatdtrepected Mladi's submissions that the
burden imposed to rebut adjudicated facts is impsifsly high and that the Trial Chamber shifted
the burden of proof by taking judicial notice ofjadicated facts relating to the conduct of his
proximate subordinatéd® The Appeals Chamber reiterates that taking jubioiatice of an
adjudicated fact serves only to relieve the Prasecwof its initial burden of production, and the
defence may introduce reliable and credible evidgndhe contrar§’® As with Scheduled Incident
B.16.2, nothing prevented Mladfrom bringing evidence to refute Adjudicated Fa@29 with

respect to Scheduled Incident B.10.2. There is\dization that he presented such evidence.

141. Given the foregoing, Mladifails to demonstrate that the Trial Chamber ebyedelying on

an “unchallengeable” adjudicated fact in makingliitys on Scheduled Incident B.10.2.

(ii) Other Scheduled Incidents

142. Mladi¢ submits that, similar to Scheduled Incidents B218hd B.16.2, the Trial Chamber
also took a “defective evidentiary approach” imatigln to 13 other scheduled incidents and five
chapters of the Trial Judgeméfit According to Mladt, these comprise Scheduled Incidents A.4.4,
A.6.4, A6.6, A6.7, A7.2, AT7.4, A7.5 B.1.1,182, B.10.1, B.13.3, B.13.4, and C.6.1, as well as
Chapters 4.2.4, 4.3.6, 4.5.5, 4.5.6, and 4.8.7hef Frial Judgemerif’ He contends that this
approach occurred systematically in establishiegctime base for the Overarching JEE.

434 prosecutor v. Ratko Mladj Case No. IT-09-92-T, Decision on Prosecution’s Tweighth Motion to Admit
Evidence Pursuant to Rule B, 2 December 2013, p. 8.

43T 26 September 2012 pp. 3068, 3080-3087.

36 Mladi¢ Final Trial Brief, paras. 1372-1377.

43" Mladi¢ Final Trial Brief, paras. 1372, 1377.

38 See supr&ection I11.A.2(a):Mladi¢ Appeal Brief, paras. 118, 167, 169.

439 5ee Karemera et aDecision of 16 June 2006, paras. 42, K8remera et alDecision of 29 May 2009, paras. 13,
14;D. MiloSevi Decision of 26 June 2007, paras. 16, 17.

4% Mladi¢ Appeal Brief, paras. 160, 182.

41 Mladi¢ Appeal Brief, para. 160.

442 Mladi¢ Appeal Brief, para. 182.

57
Case No.: MICT-13-56-A 8 June 2021



12043

143. The Prosecution responds that Mtaslichallenge to these 13 other incidents, amourting
a single sentence in his appellant’s brief, fadsidentify any error and should be summarily

dismissed*®

144. The Appeals Chamber observes that, in this respdat]ic merely enumerates scheduled
incidents of the Indictment and chapters of thealTdudgement without making any attempt to
44

substantiate his allegation of a “defective evidagtapproac Consequently, Mladifails to

satisfy his burden on app&&land his submissions in this regard are dismissed.
(iv) Conclusion

145. In light of the foregoing considerations, the Apise€hamber finds, Judge Nyambe
dissenting, that Mladihas failed to demonstrate that the Trial Chamberroitted any error in its
method of relying on adjudicated facts when makiimglings on the underlying crimes of the

Overarching JCE.

(b) Assessment of Exculpatory Evidence of MésiMembership in the Overarching JCE

146. Mladi¢ submits that the Trial Chamber erred in findingttihe was a member of the
Overarching JCE by disregarding or giving insuéfiti weight to direct and exculpatory evidence
that he acted in opposition to the common crimatgéctive of the joint criminal enterprié& He
points to evidence of his “positive attitude andhdaour” towards Bosnian Muslim and Bosnian
Croat civilians* including: (i) evidence of his care for non-Seitilians during the conflict’® as
well as evidence that they remained in their mymilifies during the confliét® and were given a
choice to leave or remain in their villag&8(ii) evidence that he reported concerns to Karaalil
the Minister of the Interior about the commissidncames by “MUP forces” against non-Serbs,
and that he called for affirmative action to beeta®’ and (iii) excerpts from his military

notebooks containing direct evidence of constrairsexperienced in the Municipalities and the

443 prosecution Response Brief, para. 48.

44 Mladi¢c Appeal Brief, para. 160, nn. 229-238, 240, 241, 243-248.

445 See suprsection l.

46 seeMladi¢ Appeal Brief, paras. 136, 186, 197-202, 288e alsMladi¢ Reply Brief, para. 42.
47 Mladi¢ Appeal Brief, para. 198.

48 Mladi¢ Appeal Brief, paras. 198, 200, nn. 280, 289, 290.

4% Mladi¢ Appeal Brief, paras. 198, 199, nn. 281, 282, 284, 285.

450 Mladi¢ Appeal Brief, para. 200, nn. 287, 288, 291.

51 Mladi¢ Appeal Brief, para. 199, n. 286.
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protection he intended to provide to non-SérbsThe Appeals Chamber will consider these

arguments in turn.

(i) Evidence of Care for Non-Serb Civilians

147. Mladi¢ submits that the Trial Chamber failed to give ®ight or any weight to evidence of
his positive attitude and behaviour toward Bosmarslim and Bosnian Croat civilians through his
“concerted efforts to take care of civilians” aritk tmeasures employed to provide security for
Bosnian Muslim villagers during the confli€ In support, he points to minutes of a Pale
Municipal Assembly meeting* as well as the evidence of Witnesses Branko BASa@afet
Gagula?® RM-802%°" and Sveto Veselinogi**®

148. Mladi¢ further submits that the Trial Chamber did notude in its reasoning the evidence
of Witnesses Slavko Mijanagf*® Mile Uiji¢,**° and Elvedin Pa&f®* — stating that non-Serbs
remained in their municipalities during the corffi®® He also contends that the Trial Chamber
erroneously found Witness Vinko Nikél evidence, that over 8,000 Bosnian Muslims and
Bosnian Croats continued to live in Sanski Most Mipality, unreliable and did not give sufficient
weight to the witness’s clarification during crassamination that over 4,400 Bosnian Muslims
remained'®® Mladi¢ argues that the Trial Chamber also failed to mtevanalysis of the probative
value of evidence from Witness RM-009 that Bosriiduslims “left their villages freely*** and
from Witness DragiSa Masal that Mladnade concerted efforts to give civilians the choud

remaining or leaving municipalities, and to allomawmed individuals to farm the land and receive

52 Mladi¢ Appeal Brief, para. 202.

53 Mladi¢ Appeal Brief, paras. 198, 200.

454 Mladi¢ Appeal Brief, para. 198, n. 28@&ferring tq inter alia, Trial Judgement, para. 1014, Exhibit P3972.

5% Mladi¢ Appeal Brief, para. 198, n. 28@ferring tq inter alia, Trial Judgement, paras. 1619, 1692, Exhibit D1031,
para. 48.

56 Mladi¢ Appeal Brief, para. 198, n. 28@ferring tq inter alia, Trial Judgement, para. 1753, Exhibit P2525, p. 5.

57 Mladi¢ Appeal Brief, para. 200, n. 28@&ferring to Exhibit P439 (under seal), para. 64.

58 Mladi¢ Appeal Brief, para. 200, n. 29&ferring toExhibit D770, paras. 16, 17.

5% Mladi¢ Appeal Brief, para. 198, n. 2&kferring tq inter alia, Exhibit D799.

%0 Mladi¢ Appeal Brief, para. 198, n. 2&kferring tq inter alia, Exhibit D691.

61 Mladi¢ Appeal Brief, para. 198, n. 28feferring tq inter alia, T. 9 July 2012 pp. 555, 556ee alsMladi¢ Appeal
Brief, para. 198, nn. 282, 28&ferring tq inter alia, Trial Judgement, paras. 948, 952, 960.

62 Mladi¢ Appeal Brief, para. 198.

463 Mladi¢c Appeal Brief, para. 199, nn. 284, 286ferring to Exhibit D892, T. 5 February 2015 pp. 31279, 31280, Trial
Judgement, paras. 1716, 1720.

64 Mladi¢ Appeal Brief, para. 200, n. 288ferring to Exhibit P843 (under seal), para. &ee alsaMladi¢c Appeal
Brief, para. 200, n. 28Teferring toExhibit P854, p. 5.
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humanitarian aid®® According to Mladé, the Trial Chamber did not take this evidence axtoount

when making its finding&®®

149. The Prosecution responds that Mtadiid not act to protect non-Serbs, that he repeats
arguments that failed at trial without showing amyor, and that the Trial Chamber expressly
considered the evidence that he points to in hiekgnt's brief!®’ Regarding the alleged voluntary
departure of non-Serbs, the Prosecution resporaddvitadic ignores the Trial Chamber’s express
rejection of this argument at trial, and that thed® requested to leave never returned out of fear
or because their homes were torcf&dThe Prosecution further submits that the Trial i@ber
reasonably concluded that Witness Vinko Nikglievidence was not sufficiently reliable to rebut
the adjudicated fact that almost all Bosnian Muslihad left Sanski Most by the end of 1992
because the witness admitted that his estimates wignout basié®® According to the Prosecution,
Mladi¢’s mere assertions that the Trial Chamber failedyitee sufficient weight to pieces of

supposedly “exculpatory evidence” warrant summasynéssal’’°

150. Mladi¢ replies that the Prosecution does not directlyagagwith his submissions and fails

to undermine his arguments that the Trial Chambded to afford certain evidence sufficient

weight*"*

151. Regarding Mladi's claim that he made concerted efforts to takee caf non-Serb

civilians;*”?the Appeals Chamber observes that the Trial Chambgessly considered evidence to

which Mladi refers on appeal. In particular, the Trial Chambeted: (i) the relevant Pale
Municipal Assembly meeting minutes that the PalB @&re to guarantee the safety of non-Serb

civilians#”® (ii) Witness Basara’s evidence that members ofHrigade in the VRS protected

civilians in Muslim villages in Sanski Most Municifity;** (i) Witness Gagula’s statement that,
while Serb representatives in Knezina, Sokolac Mipality indicated that they would protect

Muslim civilians, many Muslims left the village the second half of May 1992 and significantly

“%5 Mladi¢ Appeal Brief, para. 200, n. 29Eferring to Exhibit D942, para. 15.

“%6 Mladi¢c Appeal Brief, para. 200, n. 29&ferring to Trial Judgement, paras. 960, 1720.

87 SeeProsecution Response Brief, paras. 545 alsdl. 25 August 2020 pp. 96, 97.

“%8 prosecution Response Brief, para. 60.

“%% prosecution Response Brief, para. 58, n. B&2yring tq inter alia, Trial Judgement, para. 1720.

7% prosecution Response Brief, paras. 53S8& alsd. 25 August 2020 pp. 96, 97.

"1 SeeMladi¢ Reply Brief, paras. 40-42.

"2 seeMladi¢ Appeal Brief, paras. 198, 200.

73 Trial Judgement, paras. 1007, 10deferring to Exhibit P3972.See alsaviladi¢c Appeal Brief, para. 198, n. 280,
referring tq inter alia, Trial Judgement, para. 1014, Exhibit P3972.

474 Trial Judgement, paras. 1617, 1619, 168frring tq inter alia, Exhibit D1031, paras. 36-38, 48, 49, T. 21 April
2015 pp. 34494-34496, T. 22 April 2015 p. 345868e alsdMladi¢ Appeal Brief, para. 198, n. 28@&ferring tq inter
alia, Trial Judgement, paras. 1619, 1692, Exhibit D1031, para. 48.
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toward the end of June 1992 (iv) Witness RM-802's evidence that Bosnian Sediitioal
authorities made preparations to take care of thslilh civilian population by lining up buses to
transport the women, children, and the elderlyafu¥eci¢i, Kotor Varo$ Municipality*’® and (v)
Witness Veselinois evidence regarding the treatment of refugees Basnian Muslims in

Rogatica Municipality’’”’

152. The Trial Chamber nevertheless found that regardifid®ale Municipality, between late
June and early July 1992, over 2,000 Bosnian Musglid Bosnian Croats involuntarily left in
convoys escorted by the Pale SJBii) Sanski Most Municipality, Witness Basara’'sdance was
not credible and unpersuasive in light of a “lasgaount of reliable evidence” showing that the
VRS was involved in transfers and evacuations, #rad it carried out attacks and shelling
campaigns to “mop up” predominantly Muslim villagesd hamleté’ (i) Sokolac Municipality,
Bosnian Muslims injnter alia, Knezina fled their homes from 12 May 1992 onwadi® to
perceived threats of violence and the lack of mtie from municipal authoritie€® (iv) Kotor
Varo$ Municipality, between June and November 1898¢ parts of the non-Serb population were
involuntarily moved out, including in \&&i, in convoys byjnter alia, members of the VRS, MUP,
and Kotor Varo$ Crisis Staff! and (v) Rogatica Municipality, thousands of Musdimvoluntarily
left starting in May 1992 as a result of fear gated by threats and violence, and that the

perpetrators of these displacements were membéie &R S?2?

153. The Appeals Chamber further observes that the pkoéWitness Veselinovis evidence,

to which Mladt points, concerned efforts taken by Serb municipdhorities to protect exclusively

47 Trial Judgement, para. 175@&ferring to Exhibit P2525, pp. 2, 3, SeeMladi¢ Appeal Brief, para. 198, n. 280,
referring tq inter alia, Trial Judgement, para. 1753, Exhibit P2525, p. 5.

476 SeeTrial Judgement, paras. 948, 958ferring tqg inter alia, Exhibit P439 (under seal), paras. 58-60, 64, T. 5
November 2012 p. 4532 (private session), T. 6 November 20146(4p-4622 (private session), 4627 (private session).
See alsdMladi¢ Appeal Brief, para. 200, n. 28&ferring to Exhibit P439 (under seal), para. 64. The Trial Chamber
considered that, according to Witness RM-802’s evidendieof 20,000 non-Serbs who walked past a VRS command
post, “some were physically forced to leave”, “otheigistered to leave because conditions were unbearabtedm

to stay”, “some were forcibly removed from their housesid others “were pressured into leaving by hearing only
Serb songs on the radio, having only Serb stamps on docjraadtmanagers being dismissed and sent to do cleaning
jobs”. SeeTrial Judgement, para. 95@ferring toExhibit P439 (under seal), para. 32.

7" Trial Judgement, para. 1560, n. 666&gerring to Exhibit D770, para. 165ee alsdMladi¢ Appeal Brief, para. 200,

n. 290, referring to Exhibit D770, paras. 16, 17. The Appeals Chamber notesptragraph 17 of Exhibit D770
concerns the role of the Serb Democratic Party duhiagvar rather than assistance to refugees.

"8 Trial Judgement, para. 101Bee alsdTrial Judgement, paras. 1004-1015.

" Trial Judgement, paras. 1625, 1723, n. 73 alspe.g., Trial Judgement, paras. 1691-1717.

“80 Trjal Judgement, para. 1758ee alsdrial Judgement, paras. 1752, 1753.

“81 Trial Judgement, paras. 959, 960, 3122(g), 3Bk alspeg., Trial Judgement, paras. 948-959. The Appeals
Chamber considers that Ml selective use of Exhibit P439 ignores aspects substagtitite Trial Chamber’s
finding that non-Serb civilians in Kotor Varo$ Municipalityere expelled by Serb forceSeeMladi¢c Appeal Brief,
para. 200, n. 289gferring to Exhibit P439 (under seal), para. 64. As noted above bEXP439, Witness RM-802’s
statement, provided that non-Serbs were physicallyetbar felt pressured to leave due to the unbearabldtioorsd
SeeTrial Judgement, para. 95@ferring toExhibit P439 (under seal), para. 32.
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Serb refugee®? rather than non-Serbs. Having reviewed the foregevidence cited by Miagi
the Appeals Chamber notes that none relates tpensonal actions or demonstrates his efforts to
provide care or security for Bosnian Muslim and iaa Croat civilians. The Appeals Chamber
therefore finds that Mladis cursory submissions fail to substantiate hisnclahat the Trial

Chamber erred by giving insufficient weight to eamde of his care for non-Serb civilians.

154. The Appeals Chamber now turns to Migsliarguments that the Trial Chamber did not
include in its reasoning evidence that non-Serbganeed in their municipalities during the conflict
and that he made concerted efforts to give civliive choice to remain or leat®¥ Mladi¢ submits
that the Trial Chamber failed to include Exhibit 397 Witness Mijanow's statement, in its
analysis on findings related to llidza Municipalffj A review of the Trial Judgement indicates that
the Trial Chamber expressly referred to Exhibit B78nd summarized Witness Mijané'i
evidence thatinter alia, the Serb authorities in llidza Municipality didtrexpel non-Sert®® The
Trial Chamber found that, aside from one specificident!®” it did not receive any evidence
“indicating that residents [in llidZa] were forcybtlisplaced™®® In view of this finding, the Appeals
Chamber considers that there was no need for tia@ Thamber to discuss Exhibit D799 further

and Mlad¢ does not show any error in this respect.

155. Regarding the Trial Chamber’s alleged failure tecdss in its reasoning Exhibit D691,
Witness Ujé's statement that non-Serbs remained in Rogaticaidipality during the conflict®®
the Appeals Chamber observes that the paragraghe dirial Judgement that Mladechallenges in
this respect do not concern Rogatica, but othericipaiities, namely llidZa and Kotor Vard¥®
Mladi¢ identifies no reason why the Trial Chamber shdudde considered this evidence when

addressing crimes in other municipalities and fealsdemonstrate any error in this respect. The

“825eeeg., Trial Judgement, paras. 1554-1585, 3122(k), 3151, 3183.

“83 A review of the relevant portions of Exhibit D770 reveaiter alia, that: (i) in May 1992, due to growing insecurity
in Rogatica Municipality and shooting in the streets, #¢hbs and Muslims left town and moved into suburbs and
further away; and (ii) Serb municipal authorities orgadithe transport of Serb families to Serbia to keep tl&den s
received Serb refugees arriving from other areas, and acconedaiti@ refugees in abandoned Muslim and Serb
homes in a controlled and organized man8eeExhibit D770, paras. 15, 16.

84 Mladi¢ Appeal Brief, paras. 198-200.

485 geeMladi¢ Appeal Brief, para. 198, nn. 281-288ferring tq inter alia, Exhibit D799, para. 6, Trial Judgement,
paras. 746, 748.

“86 Trial Judgement, para. 74@&ferring tq inter alia, Exhibit D799, para. 6.

87 The Trial Chamber ultimately found, based on the evidefd¥itness RM-104, that one Bosnian Muslim family
left llidZza Municipality to Sarajevo after a member of thi¢hite Eagles” threatened the family members’ livethdy
were to refuse to comply with the ultimatum to leaverthumicipality or to take up arms and become loyal to the Serb
authorities. The Trial Chamber found that this one incidenllidza Municipality constituted forcible transfers
charged in Count 8 of the IndictmeBeeTrial Judgement, paras. 747-749, 3122(d), 3144, 3183.

“88 Trial Judgement, para. 748.

89 SeaMladic Appeal Brief, para. 198, nn. 281, 288ferring tq inter alia, Exhibit D691, para. 35.

490 seeMladi¢ Appeal Brief, para. 198, n. 288eferring to Trial Judgement, paras. 748 (llidZza Municipality), 960
(Kotor Varo$ Municipality).
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Appeals Chamber notes that, in any event, the Of@mber expressly referred to Witnesgji

evidence, including Exhibit D691, in relation tceews in Rogatica Municipalit§’*

156. The Appeals Chamber is also not convinced by Mladiubmission that the Trial Chamber
erred by not including in its analysis Witness Pasiestimony that non-Serbs remained in the
Kotor Varo$ Municipality during the confliéf? The Appeals Chamber observes that the Trial
Chamber explicitly considered relevant portionsAdtness Pasis testimony regarding the flight
of 50 to 70 Bosnian Muslims from the village of lfani in mid-1992 and the fate of those who
remained®® The Trial Chamber found, based on the totalitewilence, that between June and
November 1992, large parts of the non-Serb popmrati Kotor VaroS Municipality were forcibly
displaced byinter alios members of the VRS, MUP, and Kotor Varo$ Crigiaff$® In doing so,
the Trial Chamber explicitly recalled Witness RBa&Stestimony that a “group of 50 to 70 Muslims”
encountered Serb soldiers, who told the group &heas nothing left for them in Hréani and that
they should go to Turkey*®® Mladi¢ simply isolates portions of Witness Résitestimony that
support his position and ignores the rest of theegs’s evidence and the Trial Chamber’s findings
regarding events in Kotor Varos Municipality. Higyaments therefore fail to establish any error in
the Trial Chamber's assessment of Witness ¢Ra&vidence or in its finding that non-Serbs

involuntarily left the municipality.

157. As to Mladi’s contention regarding Witness Vinko Nikglithe Appeals Chamber is not
convinced that the Trial Chamber gave insufficiemight to the witness’s “clarification” made
during cross-examinaticfi® In summarizing the evidence concerning Sanski Mdshicipality,
the Trial Chamber stated that Witness Vinko Nik@stimated that more than 8,000 Muslims and
Croats continued to live in the municipality duringe war’®’ During the witness’s cross-

examination, this number was challenged by thed@wason, who stated that by February 1995, the

91 5eeeg., Trial Judgement, para. 1558ferring to Exhibit D691, para. 35, T. 16 October 2014 pp. 26895, 26896.
492 SeeMladi¢c Appeal Brief, para. 198, nn. 281-28%ferring tq inter alia, T. 9 July 2012 pp. 555, 556, Trial
Judgement, paras. 948, 952, 960.

“93 The Trial Chamber noted that, according to WitnessicPé) six Bosnian Muslim families remained in Hoami
when his family fled in mid-1992; (ii) after leavingr¥écani, the witness and his family, along with 50 to 70 people,
mainly civilians, returned to Hréani en route to another location and encountered Serb solderscalled them
“balijas’, and who told the group that there was nothing left for tiefdrvacani and that they should go to Turkey;
and (iii) in their passage through Heeei, “the village was destroyed, houses had been strippedals killed, and the
elderly who had remained were either shot or buid&eTrial Judgement, para. 95&ferring toT. 9 July 2012 pp.
550, 551, 553, 555, 556ee alsdrial Judgement, para. 949.

94 Trial Judgement, paras. 960, 3122(g), 3147, 3$88.alsdTrial Judgement, paras. 947-959.

%% Trial Judgement, para. 960.

49 SeeMladic Appeal Brief, para. 199, n. 28Beferring to T. 5 February 2015 pp. 31279, 31280, Trial Judgement,
paras. 1716, 1720.

97 Trial Judgement, para. 1716, n. 72#derring toExhibit D892, para. 12, T. 5 February 2015 pp. 31279, 31280.
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Banja Luka State Security Service estimated ar@y6l0 non-Serbs remaining in Sanski MG&t.
When asked to clarify his estimate of 8,000, Wignémko Nikoli¢c stated that the number included
“Muslims and Croats”, that it was a “[f[ree estimgtand that he “spontaneously came up with that
number™*® The Appeals Chamber notes that, contrary to Miadsubmissiori®® at no point
during the cross-examination did the witness “§arhis estimate. The Trial Chamber explicitly
considered that the witness’s estimate of 8,000rmabasis, and that the witness could not justify
this figure in light of evidence indicating a “sifjpantly lower” number®® It therefore considered
the witness’s evidence insufficiently reliaBfé.In the view of the Appeals Chamber, Miadiils

to show any error in the Trial Chamber’s assessmwiewtitness Vinko Nikok’s evidence.

158. Turning to Mladé’s contention that the Trial Chamber gave insuéiitiweight to evidence
that Bosnian Muslims left their villages freely asdbmitted requests to return, the Appeals
Chamber notes that he relies on Exhibit P843, terstnt from Witness RM-009, and Exhibit
P854, a December 1992 report from the Kotor Varght Brigade®®® In Exhibit P843, Witness
RM-009 stated that in mid-1992 at least 50 buséofiBosnian Muslims and Bosnian Croats left
Kotor Varo$ Municipality’®* The witness specified that “[f]hey were leavingdly, in the sense
that they were not forced in the buses, but thenmeason for this was because they were afraid of
what would happen to them if they stayed. The nerbSopulation was under pressure and |
would say that they were persecuté®. The witness also noted that thousands of non-Sefbs
“[b]ecause of the crimes that were committed agahem by either the special unit or the military
personnel®® The Appeals Chamber notes that the Trial Chamblgrabnsidered this evidenc¥,

as well as Exhibit P854, indicating that many BasnMuslims were submitting requests to return
to their villages®® The Trial Chamber considered, however, that adegrtb Withess RM-009's

testimony, such requests would have been subnittethd approved by the local war presidency,

98T 5 February 2015 p. 31279.

99T 5 February 2015 pp. 31279, 31280.

00 seeMladic Appeal Brief, para. 199.

*%! Trial Judgement, para. 172Bee alsdrrial Judgement, para. 171@ferring tq inter alia, T. 5 February 2015 pp.
31279, 31280.

%02 Trial Judgement, para. 1720.

03 seeMladi¢ Appeal Brief, para. 200, nn. 287, 28&ferring to Exhibits P843 (under seal), para. 61, P854, p. 5.

04 SeeExhibit P843 (under seal), para. Gke alsdrial Judgement, para. 953.

%05 Exhibit P843 (under seal), para. Gke alsdrial Judgement, para. 955.

%% Exhibit P843 (under seal), para. 61. The witness afedsthat non-Serbs did not have the right of free moneme
within the municipality, all were fired from their positigniiey did not have access to any medical assistance,dome
them were put under work obligations without any financiahgensation, they were not allowed into shops and could
not go to the mosque or the Catholic church to p&eeExhibit P843 (under seal), para. 61; Trial Judgement, para.
955.

07 SeeTrial Judgement, paras. 953, 955, nn. 3923, 3940, 36#kring tq inter alia, Exhibit P843, paras. 61, 62.

%8 SeeTrial Judgement, para. 955, n. 394erring to Exhibit P854, p. 5.
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“but these people never returned®. The Appeals Chamber further observes that, intioglao
Kotor Varos specifically, the Trial Chamber rejettee Defence arguments that people voluntarily
made the decision to leav®.Recalling its findings that Bosnian Muslims andsBian Croats in
Kotor Varos facedinter alia, restrictions on their freedom of movement, lirdigeccess to medical
care, dismissals from employment, killings, unlawdietention, as well as cruel and inhumane
treatment, the Trial Chamber found that non-Sevbizins who left the municipality “did not have
a genuine choice but to leav&™. The Appeals Chamber considers that Miadiies on an isolated
excerpt of Witness RM-009’s evidence and ignoresethtirety of the evidence, demonstrating that
non-Serbs left Kotor Varo$ Municipality involuntgrP'® Mladi¢ therefore does not demonstrate

any error in the Trial Chamber’s assessment ofexgd in this regard.

159. The Appeals Chamber finally turns to Ml&di submission that the Trial Chamber
disregarded Exhibit D942, Witness Masal's evidetiwg Mladt made concerted efforts to give
civilians the choice to leave or remain and thaall®ved unarmed individuals to farm the land and
receive humanitarian aitd® The Appeals Chamber observes that the paragraphikeoTrial
Judgement Mladichallenges in this respect relate to Kotor Vamned Sanski Most Municipalities,
neither of which is mentioned in the excerpt of BithD942 on which Mladi relies>* Mladi¢
makes no argument as to why the Trial Chamber dhioave considered the evidence he points to
when assessing crimes in Kotor Varo$ and Sanskit Masicipalities. Mladé therefore fails to

identify any error in this respect.

160. Given that Mladi does not demonstrate an error with respect to anghe pieces of

evidence to which he points on appeal, the Appéhmber dismisses his contention that the Trial
Chamber, in assessing his membership in the OvergrdCE, erred in failing to address or give
sufficient weight to evidence of his efforts to ypide care to non-Serbs or evidence that they

remained or voluntarily left their villages duritige conflict.

(i) Evidence that Mladi Reported Concerns to Karaéland the Minister of the Interior

161. In alleging that the Trial Chamber gave insuffitieveight to his actions protecting the

non-Serb population who remained in the Municipegit Mladt refers to Exhibits D1503 and

°%° Trial Judgement, para. 955, n. 39¢dferring to T. 4 February 2013 pp. 8030, 8031 (closed session).

*1%5eeTrial Judgement, para. 3147.

1! Trial Judgement, para. 3143ee alsdTrial Judgement, paras. 955, 960.

512 geeExhibit P843 (under seal), para. 61.

3 SeeMladi¢ Appeal Brief, para. 200, nn. 291, 29&ferring tq inter alia, Exhibit D942, para. 15.

°14 SeeMladi¢ Appeal Brief, para. 200, n. 29&ferring to Trial Judgement, paras. 960 (Kotor Varo$), 1720 (Sanski
Most).
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P3095 to demonstrate that he reported concernaradké, the President dRepublika Srpskaand
the Minister of the Interior about the commissidncames by MUP forces against the non-Serb

population and that he called for “affirmative acfi to be takeri*®

162. The Prosecution responds that Mtagxaggerates the exculpatory value of his reports t
Karadzt and the Minister of the Interior about crimes caitted against non-SerB& The
Prosecution submits that Ml&# reports were about Zeliko Raznaiov‘Arkan”) and his
paramilitary unit, which were not found to be paftthe Overarching JCE’ Additionally, the
Prosecution contends that these reports requestimh do be taken against Arkan’s paramilitary
unit only towards the end of the conflict and thhéy reveal Mladi being “predominantly
concerned about [the] abuse of VRS members anihgpof army materiel®*®

163. Mladi¢ replies that the Prosecution does not directlyagegwith his submissions and fails
to undermine his arguments that the Trial Chambded to afford certain evidence sufficient

weight>*®

164. The Appeals Chamber notes that Exhibit D1503 istted from Mladé to Karadz¢, dated

2 The Appeals Chamber

20 October 1995, reporting on the activities of &ils paramilitary uni
observes that Mladis reference to “MUP forces” in relation to Arkan lns paramilitary unit is a
misinterpretation of the Trial Judgement. While Méargued at trial that Arkan’s paramilitary
unit was subordinated to the MUP, the Trial Chanttidrnot make any finding on this matter in
light of its findings that there was insufficientidgence to show that Arkan participated in the
realization of the Overarching JCE. In the letter, Mladi stated that the “general behaviour and
individual acts” of Arkan’s paramilitary unit haw®mplicated the situation in the field and “spread
fear among the populationi®? He further presented 12 “verified reports” of ‘ethely inhumane,
unscrupulous and ruthless conduct” of Arkan’s palitary unit towards “the population and VRS
members®? such as: (i) threatening, arresting, physicallysahy, maltreating, beating, using

firearms to inflict wounds, and humiliating offiseand privates®* (ii) seizing military equipment,

°1> Mladi¢ Appeal Brief, paras. 198, 199, n. 2&&e alsdMladi¢ Reply Brief, paras. 40-42.
°1% prosecution Response Brief, para. 59.

°17 prosecution Response Brief, para. 59.

°18 prosecution Response Brief, para. 59.

19 Mladi¢ Reply Brief, paras. 40-42.

520 Exhibit D1503, pp. 1, 2.

521 SeeTrial Judgement, paras. 4238, 4396, n. 15882 alsdTrial Judgement, para. 4401.
%22 Exhibit D1503, para. 1.

%23 Exhibit D1503, para. 2.

524 Exhibit D1503, paras. 2, 7.
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weapons, documents of VRS officers, and expensavs tom the VRS without authorizatiofr:

(iii) looting and wantonly destroying abandoned $®@s1*® and (iv) murdering 11 non-Serbs in
Sanski Most and one member of the VRS near Novil&7an the letter, Mladi stated that he had
issued orders to remove paramilitary formations taal refused to submit to the VRS, and that he

expected Karad&ito prohibit such conduct®

165. The Appeals Chamber observes that, referring toiixin1503, the Trial Chamber
discussed the evidence that Mladiad informed KaradZiabout crimes committed by Arkan’s
paramilitary unit, including the murder of 11 noarfBs in Sanski Most, and that Mladnad
expected Karad&ito prohibit the continued presence of this groiipWhile the Trial Chamber did
not expressly refer to Exhibit P3095 in the Triatidement, such an omission is not erroneous. In
this regard, Exhibit P3095 is a letter, dated 2gt&aber 1995, from Mladito the President and
the Minister of the Interior dRepublika Srpskacomplaining that Arkan’s paramilitary unit wastno
under VRS command, was abusing VRS officers antingd/RS material, was causing armed
clashes, and was upsetting the population at lasgéliquidat[ing] a certain number of loyal
Muslim citizens, including family members of som&$¥ servicemen®° In this letter, Mladi also
requested thatnter alia, Karadzé revoke power given to Arkan and that the MUP taleasures
against Arkarr>* Exhibits P3095 and D1503 are therefore similandture — both are from autumn
1995, reveal Mladis strong disapproval of criminal acts committedArkan’s paramilitary unit,
and address Karadzistating that action should be taken to prohibg paramilitary group’s

operatior?

166. Based on the foregoing, the Appeals Chamber coaslutiat the Trial Chamber did
consider evidence that Mladieported concerns to Karadzand the Minister of the Interior about
the commission of crimes against the non-Serb dloul, and that he called for action to be taken.
In assessing his contribution to the Overarching,J@e Trial Chamber also considered evidence
that Mladt noted crimes committed by paramilitary groups atidit he ordered their

disarmament® Mladi¢ therefore fails to demonstrate that the Trial Chandisregarded evidence

%25 Exhibit D1503, paras. 3-5.

526 Exhibit D1503, para. 5.

%27 Exhibit D1503, para. 6.

528 Exhibit D1503, p. 2.

2% Trjal Judgement, para. 3853.

530 Exhibit P3095, pp. 1, 2.

31 Exhibit P3095, pp. 2, 3.

%% SeeExhibits D1503, P3095.

33 5eeTrial Judgement, paras. 4419, 4522.
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or gave insufficient weight to his actions protegtthe non-Serb population who remained in the

Municipalities when determining his participationthe Overarching JCE.

(i) Evidence from Mladi's Notebook Entries of Constraints During the Wand a

Assistance Provided to Non-Serbs

167. Mladi¢ submits that the Trial Chamber erred by not giwsndficient weight to his military
notebook entries that contain direct evidence efdbnstraints he faced during the Waas well as
the protection he intended to provide Bosnian Musland Bosnian Croats: He states that the
Trial Chamber relied on his notebooks “only founds” in its analysis of crimes that occurred in
the Municipalities>>®

168. The Prosecution responds that Mtatils to demonstrate any error in the Trial Charisbe
analysis of his notebook entries or substantiat® his purported intention to protect non-Serbs
could impact the findings in the Trial Judgemergareling his contributions to the Overarching
JCE>¥

169. Regarding the alleged constraints he faced, Mladints to his notebook entries (Exhibits
P353 and P356)¢ indicating,inter alia, that the VRS had issues with morale and disapiinthe
army as well as control over paramilitary formaspif with the lack of cooperation between
civilian and military structure¥'® and with the provision of ammunition and militaguipment**
The Appeals Chamber notes that the Trial Chambesidered Exhibits P353 and P356 with
respect to issues regarding the declining moralethim army’*? discipline in paramilitary

S543

formations>** the shortage of ammunitiéfi: as well as the provision and financing of soldiers

the VRS> Beyond these specific exhibits, the Trial Chamloensidered other evidence

34 Mladi¢ Appeal Brief, para. 202, n. 29&ferring to Exhibits P353, pp. 163, 179, 180, 192, 260, 299, P356, pp. 179,
180.See alsiMladi¢ Reply Brief, paras. 40-42.

35 Mladi¢ Appeal Brief, para. 202. 294, referring to Exhibits P353, p. 330, P356, p. 218, D1514, D18de also
Mladi¢ Reply Brief, paras. 40-42.

%3¢ Mladi¢ Appeal Brief, para. 202, n. 29&ferring to Trial Judgement, paras. 381, 715, 1774, 1786.

%37 SeeProsecution Response Brief, paras. 615 alsdl. 25 August 2020 pp. 96, 97.

538 Mladi¢ Appeal Brief, para. 202, n. 29%ferring to Exhibits P353, pp. 163, 179, 180, 192, 260, 299, P356, pp. 179,
180.

%39 SeeExhibits P353, pp. 192, 260, 299, P356, pp. 179, 180.

%40 seeExhibits P353, p. 299, P356, p. 180.

%41 SeeExhibit P353, p. 163. A review of pages 179 and 180 of Exh&88Ro which Mladi refers shows no relevance

to the alleged constraints he faced during the war. The@pg_hamber therefore dismisses any contention afiarro
this regard without further consideration.

%2geeeg., Trial Judgement, para. 4658.

*335eee.g., Trial Judgement, para. 3877.

*4Seee.g., Trial Judgement, paras. 4422, 4423, 4798.

**Seee.g., Trial Judgement, paras. 4443-4488e alsdrial Judgement, paras. 4446-4448.
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concerning the lack of discipline in the VR the “imperfect functioning ofthe] military and
civilian justice branches™’ as well as plundering and “war profiteering” by mizers of the VRS

as well as paramilitary unité® Mladi¢ ignores the Trial Chamber’s rejection of Defenmguenents
regarding the lack of loyalty and obedience to WS command. The Trial Chamber found that
“occasional indiscipline in the VRS did not undemsi Mladt’s overall ability to exercise
command and control over his subordinafé&The Appeals Chamber therefore concludes that the
Trial Chamber did consider evidence of the constsaMladi faced during the war and further
finds that, given its broad discretion in evideassessmenit’ Mladi¢ fails to demonstrate that the

Trial Chamber gave insufficient weight to such evide.

170. With respect to the “protection he intended” toyide to non-Serbs, Mladlirefers to his
notebook entries (Exhibits P353 and P356) as weltwao orders he issued in 1992 and 1994,
respectively (Exhibits D1514 and Dlif’?}.A review of the excerpt of Exhibit P353 to which
Mladi¢ points indicates that, in a conversation betwedadi and Colonel Petar Salapura in
mid-July 1992, it was raised that the “people ofiBplje (Muslims) [we]re asking to be given
flour supplies™®? The following text appears immediately after: “B¥en:-> provide the basic
foodstuffs, flour and oil®>® While the Trial Chamber did not explicitly refev this aspect of
Exhibit P353, the Appeals Chamber observes that tizé Chamber considered extensive evidence

about the delivery and restriction of humanitargaah in the territory oRepublika Srpskaetween

%46 SeeTrial Judgement, paras. 4425, 4527, 4528, nn. 15777, 16090, 1&d&ding to Exhibits P358 (Mladi's
notebook, dated 2 April to 24 October 1993), P5059 (an omden the VRS Main Staff regarding discipline in
commands, units, and institutions, dated 11 August 199484°@M order from Mladiregarding military discipline in
the VRS, dated 13 March 1995).

%7 Seeeg., Trial Judgement, para. 4522.

%8 SeeTrial Judgement, para. 4522, nn. 16072-160@%erring to Exhibit P1966 (a VRS Main Staff report from
Mladi¢ dated September 1998ee alspe.g., Trial Judgement, paras. 3831, 3834, 3838, 3839, 3842, 3844, 3B 3-
3855. Observing that the relationship between paramilitamdtions and the VRS or the MUP differed from group to
group, the Trial Chamber found that some operated outside theamnof the VRS while others cooperated and
coordinated with the VRS while committing crimes in munitifjgs such as Prijedor, Sanski Most, and Trndsee
Trial Judgement, para. 4419. The Trial Chamber neverthedessl fthat, since it did not receive evidence indicating
that Mladt directed, monitored, or authorized the VRS’s cooperatimhcaordination with paramilitary formations, it
did not consider this allegation furth&eeTrial Judgement, para. 4419.

49 geeTrial Judgement, para. 43%eealsq e.g., Trial Judgement, paras. 4296-4380, 4383-4391.

*035eee.g., Karadzi: Appeal Judgement, paras. 403, 53@inovi et al Appeal Judgement, para. 490.

5! Mladi¢ Appeal Brief, para. 202, n. 29&ferring toExhibits P353, p. 330, P356, p. 218, D1514, D187. With réspec
to Exhibit P356, a review of the excerpt to which Méadéfers shows no relevance to the alleged protection he
intended to provide to non-Sert®eeMladi¢c Appeal Brief, para. 202, n. 29¢eferring tq inter alia, Exhibit P356, p.
218. The Appeals Chamber, in any event, observes thatZi®gef Exhibit P356 contains language to the effect of
“[p]rotection in the population/especially in the townbklowever, without further submissions from Miadh relation

to this statement, it is unclear how this could demaitestan error in the Trial Judgement. Given the vagueersies
and obvious deficiencies in Ml& submissions in this regard, the Appeals Chamber dismiegeatention of error
on this basis without further consideration.

%52 Exhibit P353, p. 330.

%53 Exhibit P353, p. 330.
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1992 and 1998>* This includes evidence that Migdallowed the provision of aid to civilian
populations of the “opposing side™ Based on evidence in the record, the Trial Charfilemd
that, while Mlad¢ initially showed willingness to allow the passamfehumanitarian aid through
Republika Srpskin 1992 and 1993, his orders and conduct becanwéeasingly obstructive” in
1994 and 1995%° It subsequently considered his restrictions on dmitarian aid from 10 April
1994 onwards to be a factor in determining thatsigmificantly contributed to the Overarching
JCE>®" Mladi¢ fails to demonstrate any error in the Trial Charishassessment of the evidence in

this regard.

171. The Appeals Chamber now turns to allegations afremith respect to Exhibits D1514 and
D187. The Appeals Chamber observes that Exhibitl21S an order issued by Mlgdon 28
November 1992 to the Commander of the VRS Dring€,dRogatica Brigad&® According to this
exhibit, “unknown persons [had] disturbed [the] Muspopulation in S. Burati and Vrhbarje” and
Mladi¢ ordered the Commander of the Rogatica Brigadeirtier alia: (i) immediately take
measures to protect the Muslim population in thadages from possible violence, because they
expressed loyalty t&kepublika Srpskaand (ii) explain to soldiers and units that “aviglence
against the people of these villages will be pddily harmful for[Republika Srpskaits army and
the Serbian people in generat®.The Appeals Chamber notes that the Trial Chamiseusised this
exhibit at paragraph 4524 of the Trial Judgem&hMIladi¢’s submission that the Trial Chamber

failed to consider this evidence is therefore withmerit.

172. Exhibit D187 is an order that Mladissued on 16 April 1994 regarding the treatment of
civilians and prisoners of war in Goraz§éThis exhibit reflects Mladis statement that:

[v]ia global media the Muslim propaganda keeps launching digirdtion that the members of the

VRS started a total annihilation of [the] Muslim pogida in order to compromiseRjepublika

Srpskd and force the UN Security Council to make resohsiavhich are unfavourable to the
Serbs>®?

On this basis, Mladiordered,nter alia, that: (i) “cruel treatments are severely forbiddas well
as abuse and physical destruction of civil[ian] ydapon, prisoners of war and members of the

international organizations”; (ii) all members dfet VRS are duty-bound to protect the civilian

**Seee.g., Trial Judgement, paras. 4548-4600.
*%3Seeeg., Trial Judgement, paras. 4552, 4554-4556.
56 5eeTrial Judgement, paras. 4602-4608.

%57 SeeTrial Judgement, paras. 4611, 4612.

%58 Exhibit D1514, pp. 1, 2.

559 Exhibit D1514, p. 1.

%0 5eeTrial Judgement, para. 4524, nn. 16080, 16081.
%61 Exhibit D187, pp. 1, 2.

%62 Exhibit D187, p. 1.
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population in Gorazde by transferring them to madequate locations; (iii) all prisoners of war
“are to be treated in compliance with the intemrad law of war”; and (iv) all members of
international organizations are to be shelteredhenterritory ofRepublika Srpsk#® While this
exhibit is not explicitly referenced in the Trialdgement, the Appeals Chamber notes that the Trial
Chamber considered evidence of a similar natureehaevidence concerning the protection of
civilians and prisoners of war as well as courtemaatment of foreigner§’ Given that the Trial
Chamber is presumed to have considered all evidemdes not obligated to refer to every piece of
evidence on the recorf® and observing that the Trial Chamber considerédeace of a similar
nature, the Appeals Chamber finds that Miafdils to demonstrate that the Trial Chamber gave

insufficient weight to such evidence.

173. The Appeals Chamber observes that, in assessingsi@isficant contribution to the
Overarching JCE, the Trial Chamber considered aegusnand evidence that Mladlisseminated
orders and instructions to subordinatesritgr alia: (i) follow the laws and regulations of the VRS,
Republika Srpskanternational humanitarian law, customary lawsaaifr, and other international
laws; and (i) protect the civilian populatioff. The Trial Chamber concluded, however, that despite
such orders, the Bosnian Serb military and civifiastice system failed to investigate crimes and
arrest or punish perpetrators — members of the ®R&erb forces — who committed crimes against
non-Serbs®’ Regarding the treatment of prisoners of war, tHal TThamber considered evidence
that Mladt deliberately misled the international community e conditions in camps, and
“attempted to conceal the crimes committed thebgiportraying the camp[] conditions in a more
favourable light>®® Given the Trial Chamber’s findings and assessrogatidence on the record,
Mladi¢ fails to demonstrate that the Trial Chamber etygdchot considering or giving sufficient
weight to evidence concerning the “protection héended” to provide to non-Serbs when

determining his participation in the OverarchingeJC

%63 Exhibit D187, p. 1.

*4Seee.q., Trial Judgement, paras. 4518-4520, 4524, 4525.

%% See e.g., Karadzt Appeal Judgement, para. 3&li¢ et al Appeal Judgement, para. 18%&ocka et al. Appeal
Judgement, para. 23ee alsd\yiramasuhuko et alppeal Judgement, para. 31@prdevic Appeal Judgement, para.
864, n. 2527.

*¢geeeg., Trial Judgement, paras. 4515, 4517-4528, 4548.alsdrial Judgement, para. 4687.

°%7 Trial Judgement, para. 4545ee alsdTrial Judgement, paras. 4529-4543.

%8 Seee.qg., Trial Judgement, paras. 4510-4512, 4%k alsdTrial Judgement, paras. 4502-4509, 4687.
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(iv) Conclusion

174. In light of the foregoing, the Appeals Chamber §indudge Nyambe dissenting, that Méadi
does not demonstrate that the Trial Chamber emrdts iassessment of the evidence to which he

points and purports to be exculpatory relatingisonmembership in the Overarching JCE.

(c) Alleged Errors Regarding the Scope of and MiadParticipation in the Overarching JCE

175. Mladi¢ submits that the Trial Chamber expanded the Oekiag JCE to include the

entirety of 1991 and included the actions and dpeof politicians from a period during which he
was absent, undermining the conclusion that he paasof the common plan of the Overarching
JCE®® He also contends that the Trial Chamber was “isistent” in its interpretation of his

interactions with other members of the Overarclli@§ — finding that he had “influence” over and
“was subject” to the political leadershiff. Mladi¢ finally argues that the Trial Chamber gave
undue weight to his role in establishing the VRS dhat he directed military operations in

furtherance of the war effort and in compliancevduties delegated to him by KaratiZi*

176. The Prosecution responds that Mtaslisubmissions show no error in the Trial Chamber’s
analysis of his participation in the OverarchindeJ@ inconsistency in his influential capacity with
respect to the political leadershifi.According to the Prosecution, the Trial Chambersomably
found that Mladi contributed to the Overarching JCE through his mamd and control of the
VRS?>™

177. Turning to Mladé’'s contention that the Trial Chamber expanded theps of the
Overarching JCE to include 1991, which includedoast and speeches from a period during which
he was absent, the Appeals Chamber recalls thait goiminal enterprise liability requires: (i) a

plurality of persons; (ii) the existence of a conmmumurpose which amounts to, or involves, the

°%9 Mladi¢ Appeal Brief, para. 203; T. 25 August 2020 pp. 41, 43-46dNlleontends that the Trial Chamber never
cited evidence that he was aware of the content of testings, conversations, as well as speeches and statem
from politicians.SeeMladi¢ Appeal Brief, para. 203.

"% Mladi¢ Appeal Brief, para. 204; T. 25 August 2020 pp. 55-56.

>’ Mladi¢ Appeal Brief, para. 206; T. 25 August 2020 pp. 57, 58.

"2 prosecution Response Brief, paras. 64, % alsol. 25 August 2020 pp. 89-97. The Prosecution submits that
Mladi¢ conflates the date that the Overarching JCE came insteege and the date he was found to be a member, and
that, therefore, arguments about his lack of involvemed®Bi are irrelevanSeeProsecution Response Brief, para.
64; T. 25 August 2020 p. 93.

°"3 prosecution Response Brief, paras. 66,3 alsol. 25 August 2020 pp. 91, 92, 95-97. The Prosecution further
asserts that Mladidoes not challenge the Trial Chamber’s conclusion that heilmatied to the Overarching JCE by,
inter alia, establishing and maintaining the VRS. T. 25 August 2020 p. 98.
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commission of a crime; and (iii) the participatiohthe accused in the common purpd$dn this
case, prior to its assessment of whether Mlagis part of the Overarching JCE, the Trial Chamber
found that the Overarching JCE existed from 199l 88 November 1995° and that the plurality

of persons included members of the Bosnian Serthetship>’® The Trial Chamber found that
Mladi¢ only contributed and shared the intent to achiteeecommon objective of the Overarching
JCE by 12 May 1992 at the lat8st.The Trial Chamber's assessment of the existencthef
Overarching JCE was therefore independent of isesssnent of Mladis participation. Mladi
fails to show that, to determine whether the Owisng JCE existed in 1991, the Trial Chamber
erroneously expanded the scope of the joint crimérderprise or erroneously considered the

conduct and speeches of the Bosnian Serb leadgmsbirto Mladi’s participation’’®

178. The Appeals Chamber is also not convinced that Thial Chamber erred in its
interpretation of Mladi's interactions with other members of the Overargh)CE®"® Having
reviewed the impugned paragraphs in the Trial Judge, the Appeals Chamber observes that they
contain asummaryof the evidence and findings anter alia, Mladi¢’s control and authority over
the VRS® as well as his participation in Bosnian Serb Adsignmeetings and relationship with
the Bosnian Serb political leadersA.In particular, the Trial Chamber recalled evidermrel
considered arguments that Mladivas not a member of the Supreme Command of the VRS
(“Supreme Command®j? and did not have voting rights within the BosnBerb Assembly, but
that he was invited to attend meetings between BH9@P1995 to brief the Supreme Command on
the military situatiorr®® The Trial Chamber also found that he actively ipgrated in policy
discussions in the Bosnian Serb AssembBlyoften suggested to Bosnian Serb politicians what
position they should take during peace negotiafithand addressed policy issues in detail “with

the purpose of influencing” the Bosnian Serb paditileadership in its decision-makirf. The

"% See e.g., Stanidt and Simatovi Appeal Judgement, para. 7Brdanin Appeal Judgement, paras. 364; 43faki
Appeal Judgement, para. 6%adic Appeal Judgement, para. 225ee also Nizeyimanappeal Judgement, para. 325;
Gotovina and Mark&a Appeal Judgement, para. 89.

*®Seeeg., Trial Judgement, paras. 4232, 4610.

°7¢ SeeTrial Judgement, paras. 4238, 4610, 4612 (these members indladad?t, Krajisnik, Plav&, Koljevic,
Suboté, Mandi, and Stanisi).

7 Seee.q., Trial Judgement, paras. 4611, 4685, 4686, 4688.

5 Seeegq., Trial Judgement, paras. 4218-4221.

*"® SeeMladi¢ Appeal Brief, para. 204gferring to Trial Judgement, paras. 4374-4395, 4466, 4472-4474.

%80 5eeTrial Judgement, paras. 4374-4395.

°81 SeeTrial Judgement, paras. 4466, 4472-4474.

%82 The Trial Chamber found that the Supreme Command veasect on 30 November 1992 and that the Commander
of the VRS Main Staff, Mladi was not its member and could attend meetings on invitatibn Trial Judgement,
paras. 31, 4476.

°83 Trial Judgement, paras. 4476, 4478.

84 Trial Judgement, paras. 4477, 4478.

*85 Trial Judgement, para. 4477.

%8¢ Trial Judgement, para. 4478.
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Appeals Chamber considers that, contrary to Mladiubmissions, the Trial Chamber did not make
“inconsistent interpretations” of his interactionsth the members of the Overarching JCE, but
rather clearly found that Mladliactively participated in high-level political disssions with the

purpose of influencing political decisions. His tamtions in this regard are therefore without merit

and fail to identify any error.

179. As to Mladi’s submission that the Trial Chamber gave undueghteto his role as

Commander of the VRS and that he directed militagrations in furtherance of the war effort and
in compliance with duties delegated to him by Ka@radthe Appeals Chamber recalls that in order
to hold an accused responsible pursuant to jointical enterprise liability, it must be established
that he or she performed acts that in some way dieeeted to the furthering of the common plan
or purpose of the joint criminal enterpri$é These acts need not be crimipakr sebut they may

take the form of assistance in, or contribution ttee execution of the common objective or
purpose’®® Moreover, the fact that the participation of tleewssed amounted to no more than his or

her “routine duties” will not exculpate the accus&d

180. The Appeals Chamber notes the Trial Chamber’'s csiarh that between 12 May 1992 and
30 November 1995, members of the VRS committedesim furtherance of the Overarching JCE
in the Municipalities™ In finding that Mladé participated in the Overarching JCE, the Trial
Chamber concluded that hieter alia: (i) was the Commander of the VRS Main Staff; @ued

orders regarding the establishment and operatibtieed/RS; (iii) had knowledge of crimes being
committed against non-Serbs in the Municipalitigshis subordinates; (iv) deliberately misled the
media and international community about crimes cdtedh on the ground; (v) had the authority

but did not take appropriate or further steps testigate or punish perpetrators of crimes; (vi)

%7 See eg., Stanisi and ZupljaninAppeal Judgement, para. 118ainovit et al Appeal Judgement, para. 1177;
Krajisnik Appeal Judgement, paras. 695, 696.

88 See e.g., Stanisi: and ZupljaninAppeal Judgement, para. 1Rppovi et al Appeal Judgement, paras. 1615, 1653;
Sainovi et al. Appeal Judgement, para. 98Ggjisnik Appeal Judgement, paras. 215, 695.

89 popovi et al Appeal Judgement, para. 1615.

590 gee e.g., Trial Judgement, paras. 4224, 4225. The Trial Chambedfthat crimes were committed by the VRS in
the following municipalities: (i) Banja Lukasée e.g., Trial Judgement, paras. 374, 454-456, 469-472, 487-494, 502)
(ii) Bijeljina (see e.g., Trial Judgement, paras. 505, 510, 511, 513, 516,5551559-567, 582-587); (iii) Ea (see

e.g., Trial Judgement, paras. 603-629, 631-655, 657-667, 6696G63684, 686-690, 696, 697, 702, 704, 706-723);
(iv) Kalinovik (see e.g., Trial Judgement, paras. 750-752, 760-774, 776-780, 7827884,791); (v) Klj¢ (see e.g.,

Trial Judgement, paras. 800-832, 840-851, 854-859, 883, @B4Kotor Varos éee e.g., Trial Judgement, paras. 887-
892, 894-902, 905-918, 920-928, 931-934, 937-943, 947-960); (vii) Novi (Gegc.g., Trial Judgement, paras. 969-
974); (viii) Prijedor 6ee e.g., Trial Judgement, paras. 1017-1040, 1050-1062, 1064-1074, 1076-@#¥1100,
1101-1121 1142, 1159-1170, 1236, 1238-1269, 1271-1325, 1330-1380, 1384-4@81,1407, 1408, 1411-1413,
1417, 1419, 1420, 1430-1449); (ix) Rogaticed e.g., Trial Judgement, paras. 1456-1462, 1464-1471, 1490-1506,
1511-1529, 1532, 1533, 1536-1550, 1553-1585); (x) Sanski Meste(g., Trial Judgement, paras. 1589-1602, 1604-
1625, 1627-1637, 1649, 1650, 1663, 1677-1679, 1681-1686, 1689-1735); (xi) S@edae.g., Trial Judgement,
paras. 1739-1742, 1744-1746, 1752-1756); and (xii) Vlases®a €g., Trial Judgement, paras. 1758, 1760, 1763,
1766, 1774-1795, 1803-1815, 1841-1846).
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placed severe restrictions on the delivery of hutagan aid; and (vii) repeatedly used derogatory
terms to refer to Bosnian Muslims and Bosnian Graet well as introduced and controlled a
centralized system of spreading propaganda relateBosnian Muslims and Bosnian Cro#ts.
Given the Trial Chamber’s findings on Ml&tdi acts and conduct furthering the Overarching JCE
and in line with the jurisprudence that performingtine duties will not exculpate the accus¥d,
the Appeals Chamber considers it inconsequentél Miadic, as Commander of the VRS Main
Staff, was acting in accordance with his obligasicas delegated to him by Karad®® The
Appeals Chamber finds, Judge Nyambe dissentingMkedi¢ therefore fails to show that the Trial

Chamber committed any error in this regard.
(d) Conclusion

181. Based on the foregoing, the Appeals Chamber, JNgigenbe dissenting, dismisses Ground
3.A of Mladi¢’s appeal.

2. Alleged Errors Regarding Significant ContributiandMens RedGround 3.B)

182. As recalled above, the Trial Chamber found that didlasignificantly contributed to
achieving the objective of the Overarching JCE &nmanently remove Bosnian Muslims and
Bosnian Croats from Bosnian Serb-claimed territarposnia and Herzegovina through the crimes
of persecution, extermination, murder, inhumanes gfarcible transfer), and deportatitti. The
Trial Chamber further found that Ml&dshared the intent to achieve the common objectivibe
Overarching JCE through the commission of the atmmted crimes, and that he held this intent by
12 May 1992 at the late3t

183. Mladi¢ submits that the Trial Chamber erred in findingtthe significantly contributed to
and intended to participate in the Overarching 3€BHe requests that the Appeals Chamber
reverse his convictions based on the first forqowit criminal enterprise, or that it reverse them

the extent of any error identifiéd’ The Appeals Chamber will address his contentioriarin.

91 See eg., Trial Judgement, paras. 4383-4390, 4498-4500, 4510;48644-4546, 4601-4608, 4611, 4612, 4623,
4630-4650, 4666-4675, 4685-4688.

*92popovi: et al Appeal Judgement, para. 1615.

93 geeMladi¢ Appeal Brief, para. 206.

%94 Trial Judgement, para. 461%ee alspe.g., Trial Judgement, paras. 4241-4611, 4615, 4685, 5189.

%% Trial Judgement, para. 4688ee alspe.q., Trial Judgement, paras. 4613-4687.

%9 SeeMladi¢ Notice of Appeal, paras. 36-38; Ml@dhppeal Brief, paras. 211-335ee alsaviladi¢c Appeal Brief,
para. 136.

9" Mladi¢ Appeal Brief, paras. 224, 237, 335.
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(a) Significant Contribution

184. The Trial Chamber found, in Chapters 9.3.2 thro@dgh12 of the Trial Judgement, that
Mladi¢’s acts and omissions during the existence of ther&ching JCE were so instrumental to
the commission of the crimes that without themdtimes would not have been committed as they
were, and that, therefore, Mlédsignificantly contributed to achieving the objeeti of the
Overarching JCE®® This conclusion rested on findings that Mtadi) between May 1992 and at
least October 1995, issued orders regarding tlabksttment and organization of VRS organs and
corps, including assignments and promotidfigii) from May 1992 until 1995, held daily briefiag
and occasional meetings with VRS Main Staff offecand corps commanders, regularly visited and
inspected VRS units, and issued orders and diextiy VRS units and other grouﬁﬁg;(iii) tasked
brigade commanders of the VRS First Krajina Cogpsdoperate with the MU®? (iv) from May
1992 to October 1995, was in direct contact withmiers of the leadership in Serbia and members
of the Yugoslav Army (“VJ") General Staff to ensuthe military needs of the VRS were ni&t;

(v) addressed the Bosnian Serb Assembly duringrakweé its sessions on issues surrounding the
development of policies of the Bosnian Serb pdalltieadership, and often suggested to Bosnian
Serb politicians what position they should takeiryipeace negotiations in order to achieve the
strategic objectives as initially definé%: (vi) between September 1992 and at least Marc!5,199
introduced and maintained a controlled and ceatdlisystem of spreading propaganda related to
Bosnian Croats and Bosnian Musliff${vii) made deliberately misleading statements &rhers

of the media and international community in relatto crimes committed on the grouffd;(viii)

did not take appropriate or further steps to irigesé or punish perpetrators of crinf&&and (ix)

placed severe restrictions on the delivery of hiitagan aid from 10 April 1994 onward¥’

185. Mladi¢ submits that the Trial Chamber erred in findingtthe significantly contributed to
the Overarching JCE? Specifically, he challenges the Trial Chambertsliings that: (i) he had

command and control over members of the M&Rii) he had command and control over VRS

98 Trial Judgement, paras. 4611, 46%2e alspe.g., Trial Judgement, paras. 4241-4610, 4615, 4685, 5189.
5% Trial Judgement, para. 4613ee alsdTrial Judgement, paras. 4242-4291.

%0 Trial Judgement, para. 4613ee alsdTrial Judgement, paras. 4293-4394, 4396-4404.
%1 Trial Judgement, para. 4613ee alsdTrial Judgement, paras. 3817, 4408, 4409, 4414.
€02 Trjal Judgement, para. 4613ee alsdTrial Judgement, paras. 4420-4456.

%3 Trial Judgement, para. 4613ee alsdTrial Judgement, paras. 4458-4478.

€04 Trial Judgement, para. 4613ee alsdTrial Judgement, paras. 4480-4500.

€% Trial Judgement, para. 4613ee alsdTrial Judgement, paras. 4502-4512.

5% Trial Judgement, para. 4613ee alsdrial Judgement, paras. 4514-4546.

%97 Trial Judgement, para. 4613ee alsdTrial Judgement, paras. 4548-4608.

%8 SeeMladic Appeal Brief, paras. 211-267; MigdReply Brief, para. 47.

609 SeaMladic Appeal Brief, paras. 218-223; T. 25 August 2020 pp. 54, 55.

76
Case No.: MICT-13-56-A 8 June 2021



12024

forces®'® and (iii) he failed to adequately investigate angdunish crime§™ Mladi¢ submits that,

as a consequence of errors in the Trial Judgerti@n{rial Chamber’s findings on his guilt under
the first form of joint criminal enterprise are alidated asinter alia, the element o&ctus reus

cannot be considered to have been proven beyosasamable doubt?

186. The Appeals Chamber recalls that for an accuséxe tmund criminally liable on the basis
of joint criminal enterprise liability, a trial ch@ber must be satisfied that the accused acted in
furtherance of the common purpose of a joint crahienterprise in the sense that he significantly
contributed to the commission of the crimes invdiie the common purpo$&® An accused’s
contribution need not be necessary or substdfifiat, need not involve the commission of a
crime®®® and the law does not foresee specific types ofdeoinwhich per secould not be

considered a contribution to a joint criminal eptese®®

() Command and Control Over Members of the MUP

187. The Trial Chamber found that the MUP cooperatedatiowith the VRS and that, when
MUP units were participating in combat operatioinem at least 12 May 1992 to 26 September
1995, they were re-subordinated to the command®fMRS while still being under the direct
command of MUP official&!’ It also found that MUP members were involved iarge number of
crimes, including murder, unlawful detention, cruml inhumane treatment, and persecution,
committed in 12 municipalities, and that they weither under the operational supervision of the
VRS or under the supervision of the ME.In relation to his significant contribution to the
Overarching JCE via control of the MUP, the Tridhahber considered that Mlgdinter alia,
issued orders and directives to VRS units as wsll“ather groups”, and tasked brigade
commanders of the VRS First Krajina Corps to coafgewith the MUP°

610 seeMladic Appeal Brief, paras. 227-236.

611 SeeMladic Appeal Brief, paras. 238, 244-267.

612 Mladi¢ Appeal Brief, paras. 212, 268.

13 See e.g., Stanidi and ZupljaninAppeal Judgement, paras. 110, 1B6povi: et al. Appeal Judgement, para. 1378;

Sainovi et al Appeal Judgement, para. 9&#gjisnik Appeal Judgement, paras. 215, 695.

614 See eg., Stani& and ZupljaninAppeal Judgement, para. 138ppovi: et al. Appeal Judgement, para. 1378;

Krajisnik Appeal Judgement, para. 2Bsg@anin Appeal Judgement, para. 430.

1% Seeeg., Stanis and ZupljaninAppeal Judgement, para. 1Hhpovi et al. Appeal Judgement, paras. 1378, 1615;
Krajisnik Appeal Judgement, paras. 215, 695.

1 Seeeg., Stanidt and ZupljaninAppeal Judgement, para. 1}0ajisnik Appeal Judgement, para. 696.

17 Trial Judgement, paras. 3819, 3824, 3826, 432&.alsd rial Judgement, paras. 3793-3818.

518 Trial Judgement, paras. 3819, 4227, 4239, 4610. The Trial Chéistbdrthe following as locations where the MUP
was involved in crimes: Banja Luka, Bijeljina, d& llidza, Kalinovik, Klju, Kotor Varos, Pale, Prijedor, Rogatica,

Sanski Most, and Vlasenic8ege.g., Trial Judgement, paras. 3819, 4227.

®1° Trial Judgement, paras. 4611, 4612.
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188. Mladi¢ submits that the Trial Chamber relied on adjudidatcts to establish that he had
command and control over MUP forces, thereby fgitm give sufficient weight to evidence that he
lacked de jure or de factocontrol over such forces, and conflating coordidasetion with

re-subordinatioi?° In his view, this evidence was sufficient to “ewln the evidentiary debate and
rebut the adjudicated facts” relied upon by theaT@&hambeP?! According to Mladé, effective

command and control of the MUP was a “critical comgnt” to the Trial Chamber’s consideration
of his contributior?? He argues that, based on a proper weighing ofedie at trial, no reasonable
trier of fact could have concluded that he exertisiective command and control of the MUP to

establish a significant contribution to the Ovehémg JCE®*®

189. The Prosecution responds that Miasliarguments are grounded in a misreading of tie Tr
Judgement?* It submits that, in relation to Mladé contribution to the Overarching JCE, the Trial
Chamber’s finding concerning the MUP is expresshited to the MUP forces under the command
of the VRS First Krajina Corps at Matig@ camp’? In addition, the Prosecution submits that
Mladi¢ refers to irrelevant evidence, and fails to shaw anpact of his arguments on the Trial
Chamber’s conclusion that he significantly conttéslito furthering the common purpd$@ The
Prosecution further argues that Mlgdisubmissions have no bearing on his liability éoimes
committed by any MUP forces not re-subordinatethioVRS, as crimes of perpetrators who were

subordinated to another member of the Overarchiiffjare attributable to hifif’

190. The Appeals Chamber observes that Mlachallenges the Trial Chamber’s reliance on
adjudicated facts at paragraph 3794 of the Tridge]menﬁ28 The Appeals Chamber notes that, in
the impugned paragraph, the Trial Chamber relied(irAdjudicated Fact 1354 to state that, in
accordance with the law in effect in tRepublika SrpskaVlUP units could be re-subordinated to
the VRS for various purposes, including reinforcatrduring combat activitie¥? (i) Adjudicated

Fact 1355 to state that, when re-subordinated, Ntu¢es followed orders from the VRS, and that

620 Mladi¢c Appeal Brief, paras. 218, 22feferring tq inter alia, Trial Judgement, para. 379%8ee alsdT. 25 August
2020 pp. 54, 55. Mladiargues that, contrary to the Trial Chamber’s findingslPMorces were not re-subordinated to
the VRS, but remained under the command of MUP officBéeMIladi¢ Appeal Brief, para. 221. To the extent that
Mladi¢ makes similar arguments in Ground 5.B of his appeal degathe Srebrenica JCE, the Appeals Chamber will
evaluate them in connection with submissions made in stupptirat ground of appedbee infraSection I11.D.2(b).

%21 Mladi¢ Appeal Brief, paras. 218, 22fkferring tq inter alia, T. 10 December 2013 pp. 20615-20617, T. 23 January
2015 pp. 30537-30545, T. 25 November 2015 p. 41921 (priestan), Exhibit P5248, p. See alsdl. 25 August
2020 p. 55.

622 Mladi¢ Appeal Brief, para. 222.

23 Mladi¢c Appeal Brief, paras. 221, 223; T. 25 August 2020 pp. 54586 .alsMladi¢ Reply Brief, para. 47.

624 prosecution Response Brief, paras. 70Sgk alsdr. 25 August 2020 pp. 98, 99.

625 prosecution Response Brief, para. 71, n. 324; T. 25 A2@astp. 99.

626 prosecution Response Brief, paras. 72, 73.

%27 prosecution Response Brief, para. 73; T. 25 August 2020 p. 99.

628 SeeMladic Appeal Brief, para. 221, n. 32¢ferring to Trial Judgement, para. 3794; T. 25 August 2020 pp. 54, 55.
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the VRS and MUP unit commanders coordinated thenkvin carrying out the tasks assigned by
the VRS®** and (jii) Adjudicated Fact 1356 to state that MEiPces were engaged in combat
operations for a specific time to carry out a mely described task and, during their
re-subordination, MUP forces retained their formatiand could not be disintegrated or

separatef*!

191. The Appeals Chamber notes that paragraph 3794eoTtial Judgement does not address
Mladi¢’s role or contribution. Rather, this paragraphcentained in Chapter 9.2.7 of the Trial
Judgement, which discusses the role of the MUP, ianghart of the Trial Chamber’s analysis
regarding the scope of the Overarching JCE as dewf@hapter 9.25°2 The Trial Chamber further
specified, at the conclusion of Chapter 9.2.7 ahdpfer 9.2 generally, that it would only address
Mladi¢’s membership in the Overarching JCE and his rate megard to the MUP in Chapter 9.3 of
the Trial Judgemerit®

192. As to Mladi’s contribution to the Overarching JCE through ¢dnmand and control of
other Serb forces subordinated to the \A¥She Trial Chamber addressed the MUP in paragraph
4404 of the Trial Judgement and recalled only figdi related to Manga camp in Banja Luka
Municipality.®*®> According to the Trial Chamber, the VRS First Kmaj Corps was in charge of
Manjata camp, and the MUP members who committed crimes weerating under the command
of the VRS First Krajina Corp8® Given that Mladi, as Commander of the VRS Main Staff, issued
orders to the VRS First Krajina Corps, the Triala@tber found that Mladi“commanded and
controlled the Manjga camp command, including the subordinated MUPsURif In the same
paragraph, the Trial Chamber also recalled itsifigpdhat, on 3 August 1992, Mladissued orders
to, inter alios the Manj&a camp command, units of the VRS First Krajina Gpgnd the Prijedor
Security Services Centre (“CSB”), an organ of the/mf® to allow reporters and a team of the
International Committee of the Red Cross (“ICRQGI)isit various detention camps, including

Manjata®* Finally, when summarizing Mlaéls actions relevant to his significant contributitm

2% SeeTrial Judgement, para. 3794, n. 141#8erring toAdjudicated Fact 1354.

630 5eeTrial Judgement, para. 3794, nn. 14174, 1418 rring toAdjudicated Fact 1355.

831 SeeTrial Judgement, para. 3794, nn. 14176, 14t&@rring toAdjudicated Fact 1356.

832 SeeTrial Judgement, paras. 3573-4240.

833 35eee.q., Trial Judgement, paras. 3828, 4238.

34 Trial Judgement, paras. 4396-4405.

835 SeeTrial Judgement, para. 4408ee alspe.g., Trial Judgement, paras. 361-374, 378-456.

63¢ Trial Judgement, para. 440dferring toTrial Judgement, Chapters 4.1.2 and 8.8&e alspe.g., Trial Judgement,
paras. 374, 454, 455.

37 Trial Judgement, para. 440¢kferring to Trial Judgement, Chapter 9.33ee alsdlrial Judgement, paras. 4383,
4388.

88 35eee.q., Trial Judgement, paras. 322, 323, 325, 328, 339, 3413823,

3% Trial Judgement, para. 44(Bee alspe.g., Trial Judgement, paras. 1209, 4001, 4002.
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the Overarching JCE, the Trial Chamber consideredy alia, that Mlad¢ “controlled VRS units
and issued orders to other group¥ The Appeals Chamber therefore considers thatragnto
Mladi¢’s submission, the Trial Chamber did not find theg significantly contributed to the
Overarching JCE through a general command and aloower the MUP. Rather, in determining
Mladi¢’s contribution to the Overarching JCE, the Triahathber limited its findings of his
command and control of the MUP to Matgacamp and to the orders he issued to the Prijedor
CSB®* These findings, summarized in paragraph 4404 ef ¥Hal Judgement, are based on
extensive evidence — including witness testimoressjbits, and adjudicated facts — addressed in
other sections of the Trial Judgemé‘}?rtMladié does not challenge these findings, nor does he
demonstrate that the Trial Chamber erred by relyangadjudicated facts to find that he had
command and control over the MUP forces at M&njgamp or that he issued orders to the Prijedor
CSB.

193. Given that the adjudicated facts Mladieeks to challenge at paragraph 3794 of the Trial
Judgement pertain to the general subordinatiorhefMUP to the VRS and not to his specific
conduct or contribution to the Overarching JCE, Appeals Chamber considers that the evidence
he points to on appeal, which he presented atttriaébut these adjudicated facts, is inappGsite.
Any error in the assessment of this evidence wdwdsle no impact on the Trial Chamber’'s
conclusions regarding Mlads control of Manj&a camp or his orders to the Prijedor CSB. At this
juncture, the Appeals Chamber further recalls thambers of a joint criminal enterprise may be
held responsible for crimes carried out by printiparpetrators, provided that the crimes can be

imputed to at least one member of the joint criherderprise and that the latter — when using the

54% Trial Judgement, paras. 4611, 4612.

%41 SeeTrial Judgement, paras. 4404, 4405.

42 35eeeg., Trial Judgement, paras. 349-456, 1209, 4001-4004.

%43 The Appeals Chamber observes that, in any event, &atérs to the testimonies of Witnesses Reynaud Theunens,
Velimir Kevac, and Mitar Kovg as well as Exhibit P5248, which he asserts prove that ceedi action of MUP
forces with the VRS did not involve re-subordination and tletrand and control remained with the MUSee
Mladi¢ Appeal Brief, para. 221, nn. 325, 32&ferring toT. 10 December 2013 pp. 20615-20617, T. 23 January 2015
pp. 30537-30545, T. 25 November 2015 p. 41921 (private session), tERBIBA8, p. 2. A review of Witness
Theunens’s evidence reveals that it concerns the witn@sg peestioned on re-subordination and coordinated action
on a theoretical level, without drawing any connection to evamtthe groundSeeT. 10 December 2013 pp. 20615-
20617. As to Witness Kevac's testimony, the Trial Charsbesidered it at paragraph 3796 of the Trial Judgement and
this evidence contains a statement from the witnests ith a coordinated action between the army and the palice
army unit does not necessarily have command authority opelice unit.SeeT. 23 January 2015 pp. 30544, 30545.
See alsdrial Judgement, paras. 3785, 378BEDACTED] SeeT. 25 November 2015 p. 41921 (private session). The
Appeals Chamber is of the view that these statements dpoitt to specific instances on the ground and do not
contradict the Trial Chamber’s finding that, at times, theS\éRd the MUP acted in coordination, while at other times,
the MUP was subordinated to the VR&eTrial Judgement, paras. 3819, 4227, 4239, 4610. The Appeals Ghiambe
also of the view that this evidence has no bearing da@infys concerning Manja camp or orders made on 3 August
1992 to the Prijedor CSB. Finally, Exhibit P5248 concern®® Wlain Staff report containing no information relevant
to the issues at hand. Mlatdi contention that the Trial Chamber conflated coordamatind subordination with respect
to the MUP is discussed below in the section addressiagr@ 5.B of his appeabee infraSection 111.D.2(b).
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principal perpetrators — acted in accordance viithdommon objectivé: The Appeals Chamber
notes the Trial Chamber’s findings that MUP uniesrevused as tools to commit the crimes in the
Municipalities in furtherance of the common purpo$ehe Overarching JCE? that Stanigi, as
Minister of the Interior, was a member of the Ovehing JCE®*® and that Stani&ihad overall
command and control over MUP forc®§.The Appeals Chamber observes that Midus not
challenged these findings regarding St&ngnd the MUP in relation to the Overarching JCE.
Consequently, even if Mlagliwere to establish that the Trial Chamber erredeigard to his
command and control over the MUP, such an errorldvoot impact his liability through his

membership in the Overarching JCE.

194. In light of the foregoing, the Appeals Chamber §ndudge Nyambe dissenting, that Méadi
does not demonstrate that the Trial Chamber erredlation to his significant contribution to the

Overarching JCE via command and control of MUPderc

(i) Command and Control over VRS Soldiers

195. In relation to the Overarching JCE, the Trial Chamtonsidered that many of the principal
perpetrators of crimes in the Municipalities werBY members, who were under the operational
command of one of the corps and ultimately of tieSvMain Staff*® It concluded that Mladi
significantly contributed to achieving the objeetief the Overarching JCE binter alia, issuing
orders regarding the establishment and organizasfothe VRS and its organs, being closely
involved in VRS activities, as evidenced by regubmsrefings, meetings, and inspections, and

commanding and controlling VRS unft§.

196. The Trial Chamber foundnter alia, that Mladé: (i) from 12 May 1992 until at least 8
November 1996, was Commander of the VRS Main S(affbetween May 1992 and April 1995,
issued orders and directives to the VRS regardisgestablishment, organization, military

operations, and combat strategies; (iii) from M&92A until 1995, was personally kept informed of

644 See Stanigiand ZupljaninAppeal Judgement, para. 11%ainovi: et al. Appeal Judgement, para. 12363jisnik
Appeal Judgement, para. 228arti¢ Appeal Judgement, para. 1@ 7anin Appeal Judgement, para. 413.

5 seeeg., Trial Judgement, para. 4239.

4®5ee e g., Trial Judgement, paras. 4238, 4610.

%47 Seeeg., Trial Judgement, paras. 341, 342, 3824, 3825, 4227.

%48 Trial Judgement, paras. 4239, 4610, 4@ alspe.g, Trial Judgement, paras. 374, 455, 456, 513, 517, 564, 566,
607, 626, 627, 629, 632, 654, 655, 664-667, 672, 673, 684, 690, 70252207,72-774, 778-780, 784, 791, 820, 832,
834, 851, 857, 858, 892, 902, 916-918, 927, 928, 933, 934, 943, 960, 974,0B836-:040, 1053, 1061, 1062, 1072,
1082-1087, 1100, 1112, 1121, 1142, 1168, 1169, 1180, 1233-1236, 126541681325, 1369, 1371-1373,
1375-1378, 1396-1401, 1403, 1406-1408, 1417, 1419, 1420, 1448, 1449, 44621503-1506, 1512, 1527, 1529,
1536, 1547, 1548, 1580-1585, 1602, 1610, 1616, 1637, 1663, 1679, 1686, 1721,72523,726, 1728, 1731, 1733,
1735, 1742, 1746, 1754-1756, 1766, 1795, 1806-1808, 1812, 1815, 1844-1846.

%4 Trial Judgement, paras. 4611, 46%2e alsdrial Judgement, paras. 4242-4291, 4293-4394.
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developments on the battlefield through daily répdrom corps commanders, and held daily
briefings and occasional evening meetings with WR&8n Staff officers and corps commanders;
(iv) between May 1992 and May 1995, regularly @ditand inspected VRS units or ordered VRS
Main Staff officers to conduct such inspectionsider to be informed on the units’ state of combat
readiness and to assist on specific tasks; anfildiv) May 1992 to July 1995, issued several orders
to various VRS units with detailed instructions aeting combat strategies, military operations,
deployment of units, authorization of offensive @i®mns, use of weapons and ammunition, and
ceasefire agreemerft®. The Trial Chamber also found that the VRS had &-fuectioning
communication system, which allowed Mlado effectively and quickly communicate with his
subordinate$>! In addition, it concluded that Mladivas respected as a leader by his subordinates
and possessed a “very high level of command andraloover [them]”f552 The Trial Chamber
explicitly rejected Defence arguments regarding dfa limited influence as well as the lack of
subordinate loyalty and obedience to the VRS contimand noted that occasional indiscipline in

the VRS did not undermine his overall ability teeesise command and contf6f,

197. Mladi¢ submits that the Trial Chamber failed to give wight weight to evidence that the
lack of professional or trained subordinates sigaiitly affected his ability to command and
control VRS soldier§>* He specifies that the Trial Chamber erred byrigilio adequately consider:

() the wider repercussions of the lack of profesal subordinates on his ability to instruct
subordinates and to ensure that military combatatjpas were carried out within VRS rules and
procedure$®® and (ii) his efforts to deal with the lack of pesbional subordinates, namely through
visits to VRS commands and units by him and oth&SWain Staff personn®&f as well as
through a meeting with VJ representatives to aeguiore trained personrf&l. Mladi¢ submits as

an example that the Trial Chamber failed to incluelevant evidence in its assessment of an 8 July
1993 meeting, such as references in his notebooktairoblems in the VRS and the MG,

650 Trial Judgement, paras. 4383-438@e alsdlrial Judgement, paras. 246-276, 4242-4291, 4293-4382, 4611.

%1 Trial Judgement, para. 438Jee alspe.g., Trial Judgement, paras. 114-120, 152, 159, 160, 164, 181, 186,983
200, 203, 205, 213, 214, 218, 263, 4296-4310, 4375, 4380, 4383.

52 Trjal Judgement, paras. 4390, 43Sge alspe.g., Trial Judgement, paras. 4375-4380.

53 Trial Judgement, para. 43%ee alspe.g., Trial Judgement, paras. 151, 237.

54 Mladi¢ Appeal Brief, para. 22Bee alsMladi¢ Appeal Brief paras. 228-236.

5% Mladic Appeal Brief, para. 231. Mlagliasserts that inadequately trained subordinates led to riiseg@nal
disunity” and affected combat operations. Mtadppeal Brief, para. 231, n. 34t&ferring toMladi¢ Final Trial Brief,
paras. 653, 654, Exhibits P5241, pp. 2-5, 8-10, 12, 14, 15,,[p5@6 D686, paras. 36, 38, 39, D939, p. 9, P356, p. 180,
P346, pp. 140, 141, P338, pp. 21, 22, 73, D559, paras. 31, 32,November 2012 p. 5033 (closed session), T. 16
November 2015 pp. 41371, 41372.

656 Mladi¢ Appeal Brief, para. 232, nn. 341, 34&ferring to Mladi¢ Final Trial Brief, para. 662, Exhibits P3029, pp.
563, 564, P347, p. 56, Trial Judgement, paras. 4311-4321.

57 Mladi¢ Appeal Brief, para. 233.

%58 Mladi¢ Appeal Brief, para. 234, nn. 344-34&ferring tq inter alia, Exhibits P358, p. 238, P4583, p. 39, Trial
Judgement, paras. 4425, 4440.
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Mladi¢ argues that no reasonable trier of fact could haecluded that he exercised effective
command and control over VRS subordinates to su@ptinding that he significantly contributed
to the Overarching JCE?

198. The Prosecution responds that the Trial Chambeoisclosions were reasonable and
grounded in findings as well as detailed analysiewwdence on the functioning VRS command
structures and Mladis exercise of command and control over tHf8mAccording to the
Prosecution, the Trial Chamber considered evidehd&RS indiscipline and found that occasional
lack of discipline did not undermine Mlad overall ability to exercise command and contreér
the VRS®®* In addition, the Prosecution submits that Miaigeneric argument that he lacked
professional subordinates does not demonstratéhéhkicked effective command and control over
VRS subordinate®?

199. With regard to Mladi's contention that the Trial Chamber failed to muéintly consider
how the lack of professional or trained subordisat#ected his command and control of the VRS,
the Appeals Chamber observes that he makes re&tenExhibits P5241, D566, D686, P338,
D559, D939, P356, and P346 as well as the test@sooi Witnesses Kovaand RM-511°% A
review of the Trial Judgement reveals that, in adging arguments regarding command and
control issues in the VRS, the Trial Chamber exlicconsidered Exhibits P524%? D566°¢°
D686°%° P338%” and D559 The Trial Chamber, however, did not explicitly eeto Exhibits

5% Mladi¢ Appeal Brief, para. 23@ee alsMladi¢ Reply Brief, para. 47.

€80 prosecution Response Brief, para. 3de alsar. 25 August 2020 pp. 97, 100.

66! prosecution Response Brief, para. 75; T. 25 August 2020 p. 100.

%62 prosecution Response Brief, paras. 765 alsdl. 25 August 2020 p. 100.

%53 Mladi¢ Appeal Brief, para. 231, n. 34@&ferring tq inter alia, Exhibits P5241, pp. 2-5, 8-10, 12, 14, 15, D566, p. 2,
D686, paras. 36, 38, 39, P338, pp. 21, 22, 73, D559, paras. 31932, 9, P356, p. 180, P346, pp. 140, 141, T. 13
November 2012 p. 5033 (closed session), T. 16 November 2015 pii., 41372,

4 See eg., Trial Judgement, paras. 210, 4313, n. 15539 (wherertheGhamber considered that, on 5 March 1993,
Mladi¢ sent an assessment report of the VRS Drina Corps siits of combat readiness to the Drina Corps command
and recommended that it study the report, draw up a planntimate shortcomings, and incorporate the designated
assignments into its working plan).

%% See e.g., Trial Judgement, paras. 233, 237, nn. 894, 897-899 (viher&rial Chamber considered that the VRS
Sarajevo Romanija Corps (“SRK”) brigades had very fieofessional officers, were understaffed, only rapetyvided
training, and faced disciplinary problems, all of whield to problems of indiscipline, disobedience, and inefficient
command and control).

8¢ See e.g., Trial Judgement, paras. 221, 224, 230, nn. 820, 845, 882-884, 886 tddmeal Chamber considered,
inter alia, that 15 to 20 per cent of the SRK were professional soldl@atsthere was a lack of discipline in the SRK
due to fatigue and the lack of soldiers, and that thaeanlack of training).

%7 See e.g, Trial Judgement, paras. 4322, 4473, nn. 15559-15562, 15932 (whefeigzh€hamber considered the
VRS Main Staff analysis of the combat readiness and tieiwf the VRS in 1992, and notedter alia, that the VRS
had been under a single command and control structure in 1992ed®sipiy initially composed of a large number of
different armies and paramilitary formations, and thatW¥RS Main Staff was performing the function of theffSt&

the VRS Supreme Command and at the same time the functilbe sfiperior command for operational and some joint
tactical formations).

83
Case No.: MICT-13-56-A 8 June 2021



12017

D939, P356, P346, nor to Witness RM-511's testimfnoyn 13 November 2012 and Witness
Kovag's testimony from 16 November 2015 in relation $sues of command and control of the
VRS. Notwithstanding, the Appeals Chamber recéilég & trial chamber is not obliged to refer to
every piece of evidence on the trial recftiand it is to be presumed to have evaluated all the
evidence presented to it, as long as there is dadtion that it completely disregarded any
particular piece of eviden&&’ In this regard, the Appeals Chamber notes thatptitions of
Exhibits D939, P356, and P346, as well as thentesties of Witnesses RM-511 and Koyao
which Mladi refers, discuss the lack of professional soldard the poor level of training in
various VRS unit§! This evidence is similar to extensive evidence Trial Chamber expressly
noted and considered in the Trial Judgement thataice VRS units were untrained or
unprofessional’? After reviewing such evidence, the Trial Chambejected Mladi’s claim that
VRS units lacked discipline, which included issaash as untrained and unprofessional soldiérs.
For example, with regard to the VRS First Krajinariis, the Trial Chamber concluded that, even if
there were instances of lack of discipline or orgaition, any such problems did not affect the VRS
First Krajina Corps'’s overall ability to meanindfulcontrol its subordinate unifé! and that the

chain of command and reporting system “fully fuoogd between the VRS Main Staff, the VRS

%8 See e.g., Trial Judgement, paras. 221, 233, 236, nn. 818, 894, 899, 92{wB&& the Trial Chamber considered
that the SRK brigades had very few professional offickrsed disciplinary problems, and did not have specially
organized sniper units).

569 See e.g., Karadzi* Appeal Judgement, para. 39&]i¢ et al Appeal Judgement, para. 18%ocka et al. Appeal
Judgement, para. 2See alsd\yiramasuhuko et alk\ppeal Judgement, para. 31@yprdevic Appeal Judgement, para.
864. See alsdlrial Judgement, para. 16 (stating that “[d]Jue to the gasntity of evidence, it was not possible to
reference and discuss every piece of evidence in the][Judbment, even though the Trial Chamber consideted al
evidence carefully.”).

670 See e.g., Karadzit Appeal Judgement, para. 3&li¢ et al Appeal Judgement, para. 18%&ocka et al. Appeal
Judgement, para. 2%ee alsd\yiramasuhuko et alAppeal Judgement, para. 31@ordevic Appeal Judgement, n.
2527.

671 SeeExhibits D939, p. 9, P356, p. 180, P346, pp. 140, 141; T. 13 Nover@h&r® 5033 (closed session); T. 16
November 2015 pp. 41371, 41372.

672 See e.g, Trial Judgement, paras. 108 (where the Trial Chamberdemesi arguments that the VRS First Krajina
Corps units “lacked discipline” and were “untrained and unpsideal”), 144 (where the Trial Chamber considered
evidence that the 80Division of the VRS First Krajina Corps was comprisedsoidiers who lacked military rank),
151 (where the Trial Chamber considered and assesset@itteat several brigades of the VRS First Krajina Corps
lacked professional personnel and discipline), 187 (wheré i@ Chamber considered Defence argument that the
Drina Corps squads lacked qualified officers at all commandld and lacked organizational unity), 196 (where the
Trial Chamber considered evidence that the Bratunac Brightlee Drina Corps lackednter alia, suitably trained
officers at all levels), 221 (where the Trial Chambansidered Defence arguments that the SRK lacked apprdpriate
qualified soldiers, officers, and commanders; that orders wat always followed; and that the SRK could not exercise
effective command and control), 230 (where the Trialnilier considered evidence that 15 to 20 per cent of the SRK
were professional soldiers, and that there was a lack soiptine and training), 233 (where the Trial Chamber
summarized various witness evidence that the SRK brigaaldvery few professional officers, only rarely provided
training, were understaffed, and faced disciplinary prab)e 237-239 (where the Trial Chamber considered and
assessed evidence about the lack of command and control BRikebrigades), 800 (where the Trial Chamber
considered argument that a battalion of th8 Light Infantry Brigade of the Second Krajina Corps operatmgljuc
Municipality was untrained and ill-disciplined).

73 Trial Judgement, paras. 151, 152, 23@e alsdrial Judgement, para. 4392.

674 Trial Judgement, para. 151.
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First Krajina Corps, and its subordinate unftS”With regard to the SRK’® the Trial Chamber
addressed evidence that there were many unprofegsizen in its brigades, but found that such
evidence did not contradict the Trial Chamber’s sideration that the SRK was under normal
military command, with subordinates being discigtirand following order¥.” The Trial Chamber
also considered extensive evidence suggestingthiealtack of professional commanding officers
and staff in various SRK brigades affected the iguaf command and control and led to problems
with indiscipline, disobedience, and inefficientmmand and contrd’® It found, however, that this
evidence was limited to specific incidents or motaen time and therefore found that it did not
contradict Adjudicated Facts 1808 and 1864, whieltesthat the SRK generally functioned under
normal command and control and that subordinates wery disciplined and followed ordé¥s.In
light of the foregoing, the Appeals Chamber findattMladt does not demonstrate that the Trial
Chamber failed to sufficiently consider how theklaaf professional or trained subordinates

affected his command and control of the VRS.

200. With regard to the argument that the Trial Chamtaéled to adequately consider that
Mladi¢ and other VRS Main Staff personnel visited comnsaaad units “as a strategy to deal with
the lack of professional subordinates”, Mladeferences Exhibits P3029 and P347 as well as
paragraph 662 of the MladiFinal Trial Brief®®® The Appeals Chamber observes that the Trial
Chamber referenced the paragraph of the MI&dial Trial Brief to which Mladi points on appeal
when summarizing his submissions and recalls thatah chamber has the discretion to select
which legal arguments to addré85The Appeals Chamber further notes that the TrishrGber
considered Exhibit P3029 to the effect that Miaaind VRS Main Staff inspection teams regularly
visited VRS commands, units, and their combat ot and that this was essential for Méatdi
familiarize himself with the situation on the gralyincluding the implementation of his orders and
the activities of his forces, and to exercise axithover his subordinate forc8% While the Trial

Chamber did not expressly refer to Exhibit P347eilation to Mladt’s inspection of VRS units in

675 Trial Judgement, para. 152.

676 Qutside of the Sarajevo JCE, the Trial Chamber found dbehin SRK units, notably the Rogatica Brigade,
committed crimes in relation to the Overarching JS&g e.g., Trial Judgement, paras. 239, 1462, 1471, 1504, 1512,
1547, 3051 (Schedule B (p), Schedule C (d)), 3287(i), 332590(f), 3381(b), 3388(f), n. 927.

77 Trial Judgement, para. 237.

78 Trial Judgement, para. 237.

67° Trial Judgement, para. 237.

680 seeMladi¢ Appeal Brief, para. 232, n. 34feferring to Exhibits P3029, pp. 563, 564, P347, p. 56, Miaginal
Trial Brief, para. 662.

%81 SeeTrial Judgement, para. 4293, n. 154BWj¢ et al Appeal Judgement, para. 988tanisi and ZupljaninAppeal
Judgement, para. 106yocka et al.Appeal Judgement, para. 23.

%82 SeeTrial Judgement, para. 4378, nn. 15690, 15691, 15888ring tq inter alia, Exhibit P3029.
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the Trial Judgemelj?f’,3 this exhibit is similar to extensive evidence thhe Trial Chamber
considered in relation to Mladior other members of the VRS Main Staff visitingtsnbetween
1992 and 1995, for the purposes of inspectidhe Trial Chamber considered that, in many of
these inspections, Mladbr members of the VRS Main Staff assessed whethiés were combat
readyf385 which included issues such as the lack of welh&d or professional officers and

soldiers®®®

201. The Appeals Chamber is also not persuaded by K&asiibmission that, with respect to the
8 July 1993 meeting, the Trial Chamber failed taenseveral weaknesses he referenced in his
notebook, Exhibit P358, such as declining discelmithin the VRS and the dismantling of the
MUP 8" The Appeals Chamber observes that the Trial Chamiteonly considered this exhibit in
the Trial Judgement, but expressly summarized ecel¢hat “Mladé noted that there were several
weaknesses, such as that discipline was gettingemoithin the VRS and that the MUP had been

dismantled™®®

202. In light of the foregoing, the Appeals Chamber findudge Nyambe dissenting, that
Mladi¢’s submissions reflect mere disagreement with thiel TChamber's assessment of the
evidence with respect to his command and contréhefVRS. Mladt does not show any error in
the Trial Chamber’s findings that he was respeeaed leader, possessed a “very high level of
command and control over his subordinates”, antldbeasional indiscipline did not undermine his
overall ability to exercise command and contfdl.Accordingly, his submissions do not
demonstrate error in the Trial Chamber's findingattthe significantly contributed to the

Overarching JCE through his command and contrti@fVRS.

(i) Knowledge, Investigation, and Punishment of Crimes

203. The Trial Chamber found that, as the Commanden®MRS Main Staff, Mladi was under

a duty to take adequate steps to prevent, invéstigad/or punish crimes by members of the VRS

%3 The Appeals Chamber observes that Exhibit P347 is Madbtebook and the portion to which he refers simply
lists visiting VRS units among a series of task@eExhibit P347, p. 56.

%84 SeeTrial Judgement, paras. 4311-4321.

85 See e.g, Trial Judgement, paras. 4313, 4314, 4316, 43&8.alsorrial Judgement, paras. 4322-4324. The Appeals
Chamber notes that the Trial Chamber also consideredneeidd a large-scale inspection of VRS commands and units
that Mladi ordered to be carried out between 16 June 1994 and 2 Rdy TBe purpose of this inspection was to
obtain information oninter alia, the situation in commands and units, and the levels anchesgdof VRS unitsSee
Trial Judgement, para. 4316.

8¢ See e.g, Exhibits P5241, pp. 3, 5, 6, 8, 9; P338, pp. 10, 44, 79,38&4also Trial Judgement, paras. 4313, 4322,
nn. 15539, 15559-1556&ferring to Exhibits P5241, P338.

%87 seeMladi¢ Appeal Brief, para. 234ieferring tq inter alia, Exhibit P358, p. 238 (where Mladieferred to a
meeting with Karadzj Slobodan MiloSe¥i Jovica Stanigj and Zivota Pag).

®88 Trial Judgement, para. 4425.
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and other Serb forces under his effective cofffolt considered that, while he issued orders to
comply with the laws and regulations of thepublika Srpskaand the VRS, the Geneva
Convention$?* customary laws of war, and other internationals&\ he did not take appropriate
or further steps to investigate or punish perpetsabf crime$>® On the contrary, the Trial
Chamber found that Mlagdli facilitated the commission of crimes by providimgisleading
information to representatives of the internaticc@hmunity, non-governmental organizations, the
media, and the public about crimes against Boskiiaslims and Bosnian Croats and about the role
that Serb forces had played in those criffiésThe Trial Chamber concluded that Ml&di
misleading statements regarding crimes committedtlen ground and inadequate steps to
investigate and/or prosecute these crimes corefitygart of his significant contribution to

achieving the objective of the Overarching JEE.

204. Mladi¢ submits that the Trial Chamber erred by failinggige sufficient weight to and
adequately consider certain evidence when findingt the significantly contributed to the
Overarching JCE by not taking appropriate stepsnt@stigate and/or punish perpetrators of
crimes®® Specifically, he argues that the Trial Chambé@re(ied by not giving sufficient weight to
evidence that he could not have known certain ithad been committed as they were not
reported to hint”” (ii) failed to give sufficient weight to evidendeat he ordered investigations and
punishment for crimes committ&ef: (iii) failed to give a reasoned opinion on excutpg evidence
listed in Chapter 9.3.10 of the Trial Judgement tieaordered investigations to be carried out and
directed subordinates to comply with applicable AW (iv) erroneously qualified his alleged

failure to punish crimes as a significant contribntbased on “an absence of eviden®®and (v)

%8 Trial Judgement, paras. 4390-4392.

690 Trjal Judgement, para. 454%ee alsdrial Judgement, paras. 4529-4543.

91 Geneva Convention (I) for the Amelioration of the Caoditof the Wounded and Sick in Armed Forces in the
Field, 12 August 1949, 75 U.N.T.S. 31 (“Geneva Convention I");e8arConvention (ll) for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked Members of Armed E@t&ea, 12 August 1949, 75 U.N.T.S. 85
(“Geneva Convention 11"); Geneva Convention (l1l) Relatigehte Treatment of Prisoners of War, 12 August 1949, 75
U.N.T.S. 135 (“Geneva Convention III"); Geneva Conventibf) Relative to the Protection of Civilian Persons in
Time of War, 12 August 1949, 75 U.N.T.S. 287 (“Genevaveation V") (collectively, “Geneva Conventions”).

%92 Trial Judgement, para. 4545ee alsdTrial Judgement, paras. 4517-4528.

93 Trial Judgement, paras. 4546, 46%&e alsdrial Judgement, paras. 4529-4545.

894 SeeTrial Judgement, paras. 4510-4512, 453ée alsdTrial Judgement, paras. 4502-4509

69 Trial Judgement, paras. 4611, 46%2e alsdTrial Judgement, paras. 4502-4512, 4514-4546.

69 SeeMladi¢ Appeal Brief, paras. 238, 244-267.

97 SeeMladi¢ Appeal Brief, paras. 244-248.

%98 SeeMladi¢ Appeal Brief, paras. 249-253.

99 SeeMladic Appeal Brief, paras. 254-257, 259.

0% Mladi¢ Appeal Brief, paras. 244, 258.
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gave insufficient weight to institutional issuestbé military justice system in a state of cfiSis

and to its independené®

205. The Prosecution responds that the Trial Chambepgolp considered the totality of the
evidence, including measures Miladiook to investigate and punish crimes, and redsgna
concluded that the measures were inadeqatecontends that Mladis arguments misrepresent
the Trial Judgement and the evidence, are irrelesanonsist of mere assertions, and thus should
be summarily dismiss€d? The Prosecution also submits that it is immatetiat Mladié may not
have been informed about certain crimes and thatshbmissions do not support this cldfth.
Furthermore, the Prosecution argues that the Tiwmber properly found that Mladfailed to
take appropriate measures to investigate and punistes, and that the examples he provides do
not concern him personall$® According to the Prosecution, the Trial Chambeovisted a
reasoned opinion on the “supposed ‘exculpatoryendd’™ listed in Chapter 9.3.10 of the Trial
Judgemeri?’ and, contrary to Mladis submissions, the military justice system wascfioming for

the duration of the wdf® Regarding Mladi's submission about the independence of the mylitar
justice system, the Prosecution responatgr alia, that the Trial Chamber found that, in many
instances, decisions to release suspects were afigie¢he VRS exerted pressure to drop cases or
release perpetrators of crim@8The Prosecution argues that, even if the Trial Gremerred in
finding that Mladé's failure to investigate or punish crimes sigrafitly contributed to the
Overarching JCE, such an error would have no impadhis convictions as this was only one of

numerous contributions in relation to this joinimtinal enterprise™®

206. Mladi¢ replies that the Prosecution has erroneously taeskethat evidence of his
subordinates ordering prosecutions is irrelevanabse this does not involve him personéliyHe
argues that the Prosecution also errs in statiagttie Trial Chamber did not find that the military
justice system suffered from institutional issueat inhibited its functionin@ﬁ2 He further submits

that the Prosecution incorrectly claims that heorgd relevant findings and that it also incorrectly

91 Mladi¢ Appeal Brief, paras. 244, 261-263.

02 Mladi¢ Appeal Brief, paras. 244, 264.

03 prosecution Response Brief, paras. 79-81, 84.

04 prosecution Response Brief, para. 88e alsd. 25 August 2020 p. 101.

%% prosecution Response Brief, paras. 82, 83. In this regar@rtisecution argues that the Trial Chamber never found
that Mladt was informed of every criminal incident in the Municipaliti8eeProsecution Response Brief, para. 82; T.
25 August 2020 p. 101.

%% SeeProsecution Response Brief, paras. 84-86, 89, 94; T. 25 August 20a0.p.

%7 prosecution Response Brief, paras. 87, 88.

%8 SeeProsecution Response Brief, paras. 91-93.

% prosecution Response Brief, para. 9de alsd®rosecution Response Brief, para. 95.

"% prosecution Response Brief, para. 96e alsdr. 25 August 2020 p. 98.

" Mladi¢ Reply Brief, para. 43.
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submits that two isolated incidents of the VRS grgrpressure on military courts to drop cases or

release perpetrators are “findings about what #gthappened”*

a. Evidence that MladilLacked Knowledge of Crimes

207. The Trial Chamber found that Mladiknew that the crimes of persecution, murder,
extermination, deportation, and inhumane acts ifftedransfer) were committed against Bosnian
Muslims and Bosnian Croats in the Municipalities;liding in detention facilitie5:* This finding
was based on evidence the Trial Chamber reviewddtameterminations on: (i) Mlags position

as Commander of the VRS Main Staff; (ii) receiptdetailed reports by the VRS Main Staff; (iii)
Mladi¢’s personal receipt of regular updates; (iv) hioimement in the VRS units’ activities; and
(v) the fact that the commission of crimes was Wideknowledged, reported on by international

media outlets, and commented on by the TAN.

208. Mladi¢ submits that the Trial Chamber failed to give ®ight weight to evidence that he
could not have known that certain crimes were camechiby VRS soldiers against Bosnian
Muslims and Bosnian Croaf To support this argument, Mlgdpoints to four instances — relating
to incidents in Manjéa camp, murders in Zecovi, the VRS First Krajinapg3&s false reporting on
the number of “Green Berets” killed in Kozarac, dhd same unit’s false reporting on an incident
in Grabovica — where he was misinformed or notrimied about certain criméd’ In addition, in
oral submissions replying to the Prosecution, teéeBce raised a new argument that Miambuld
not have known about the killings in Keraterm ca(®pijedor Municipality) as the camp was
operated by the MUP2 The Appeals Chamber considers this argument opensdimmary
dismissal as oral arguments are strictly limited biaefs filed on appeal, unless otherwise
authorized®® In any event, the Appeals Chamber observes thadié¥ oral submissions are
repetitive of those already considered by the Tdhbmber and that they do not undermine the
Trial Chamber’s finding, based on evidence, that\WRS participated in killings at Keraterm camp

referenced at paragraph 1121 of the Trial Judgef&nt

12 Mladi¢ Reply Brief, para. 45.

13 Mladi¢ Reply Brief, para. 46, n. 8Bee alsdProsecution Response Brief, para. 85erring to Trial Judgement,
paras. 4143, 4189, 4196.

1 Trial Judgement, paras. 4546, 4685.

"> Trial Judgement, para. 4685ee alsdTrial Judgement paras. 262, 263, 268, 4383-4390, 4623, 4630-4643.

"8 Mladi¢ Appeal Brief, paras. 244-246.

"7 Mladi¢ Appeal Brief, paras. 246-248.

718 5eeT. 26 August 2020 pp. 57, S&ferring toT. 25 August 2020 p. 95, Trial Judgement, para. 1121.

"% SeeDecision on Defence Submissions, 14 August 2020, p. 4; De@sithe Scheduling of the Appeal Hearing and
a Status Conference, 17 July 2020, paraHE8adinaj et al Appeal Judgement, para. 19.

20 5eeTrial Judgement, paras. 1113-1121.
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209. Regarding Manjga camp (Banja Luka Municipality), Mlaglsubmits that a report, dated 8
July 1992, from the operational team of the camihé&VRS First Krajina Corps Command, stated
that a prisoner, Husein Delaléyhad died of natural causes on 6 July 1992, Wwhikmess RM-709
testified that Delalovi had been shdt! The Appeals Chamber observes that the Trial Cheambe
discussed Delalotis death and considered that, according to Witids/709, six to seven guards
took Delalove away and shot him, while the report of 8 July 18%&ed that Delalo¥idied of
natural cause$? The Trial Chamber could not, however, determindagi¢’s ethnicity and
ultimately did not include his killing among theimes for which Mladi was held liable under
Scheduled Incident B.1/4% Given that Delalow's killing does not underpin Mlaéls conviction
and that any error would have little or no impactfmdings in the Trial Judgement, the Appeals

Chamber dismisses Mlad arguments in this regafé’

210. As to killings in the village of Zecovi, Prijedor Micipality, Mladic submits that “no one
was informed of the crime”, and the incident onlgcame known after the perpetrators were
arrested and indicted in 201%.The Appeals Chamber observes that the Trial Chaodresidered
evidence of killings in the Brdo area, comprisihg villages ofjnter alia, Zecovi and_arakovo’?®
The Trial Chamber found that, although evidencegesated that the number of victims in the Brdo

2 Mladi¢ Appeal Brief, para. 246.

22 Trial Judgement, para. 369ee alsdrial Judgement, para. 374.

2% Trial Judgement, para. 375ee alsolrial Judgement, paras. 3051 (Schedule B.1.4), 4116-4123 (weerEritl
Chamber, in addressing punishment of perpetrators, rdcealidier findings from Schedule B.1.4 that guards at
Manjata camp murdered two Bosnian Muslim detainees, not includétgovic).

24 The Appeals Chamber recalls that arguments which dbawat the potential to cause the impugned decision to be
reversed or revised may be immediately dismissed andnwdae considered on the meriBee suprgara. 20See
also eg., Karadzi Appeal Judgement, para. 18e3eljAppeal Judgement, para. INgirabatwareAppeal Judgement,
para. 11. Mladi also refers to exhibits to support his claim that reploet received from Manja camp did not provide
any information about the commission of crimes by the VRBdi¢ Appeal Brief, para. 246, n. 364eferring to
Exhibits P92, P215 (under seal), P218 (under seal), P21@r(sedl), P220 (under seal), P221 (under seal), P222
(under seal), P225 (under seal), P226 (under seal), @Bdeér seal), P228, P229 (under seal), P231 (under sead), P23
(under seal), P234 (under seal), P235 (under seal), P237 gaadlgrP241 (under seal), D1536, D1827, D2030, D2071.
A review of these exhibits reveals that, contrary to Miadcontention, they explicitly indicate that crimes wer
committed at or during the prisoners’ transportation tanjeéa camp.SeeExhibits P220 (under seal), p. 1 (during
transportation from Sanski Most, prisoners of war wei heing treated in line with the Geneva [C]onventions: they
[were] maltreated, beaten, and humiliated to the extrearef,24 prisoners died due to thirst and lack of oxygssg (
also Exhibit P227, p. 1 (under seal)), P222 (under seal), pb.(isisoners were beaten, kicked, maltreated, and killed
by military police; “Military Police in ‘Manj&a’ camp [...] think they can do whatever they want with theoprers”),
P229 (under seal), pp. 1, 2 (“two prisoners who are intisoléoday [...] have been beaten and [...] there is afres
human blood on the walls of the cell”; “military policemetogether with the Security commander, Staff Sergeant
MESAR, just don’'t understand that prisoners are humans anthéyaare protected by international regulations while
in the camp”; the team leader of the ICRC stated tlety“Established infliction of multiple injuries to the prisene
created by beating (bruises)”; “it is a fact that Holdiers — policemen are sometimes taking [o]ut peisowhom they
‘don’t like’ or who they ‘like less’ by their own willrad that they beat them as they please”), P233 (undgr pedl
(“eight prisoners died during transportation from ‘Omarsika‘’Manjaca’, three of which have most probably been
killed because they bore visible traces of violence”; “beha of people who participated in securing transportatfon o
the prisonergwag very incorrect, inhuman and bullying”).

2> Mladi¢ Appeal Brief, para. 246gferring toMladi¢ Final Trial Brief, para. 940.

26 SeeTrial Judgement, paras. 1064-1075.
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area was much higher, the evidence could estabégbnd reasonable doubt only the killing of 21
victims in the village ofCarakovo and on or around Zeger BridgeA review of the Trial
Judgement reveals that the deaths in Zecovi thdishdi form part of the crime base supporting
Mladi¢’s conviction’?® The Appeals Chamber accordingly dismisses Mladarguments with

respect to killings in Zecovi in this regard.

211. With respect to the killing of the “Green BeretMladi¢ points to Witness Osman Selak’s
testimony that during a high-level meeting Gendfamir Tali¢ ordered that a report to the VRS
Main Staff be changed to indicate that only 80 @® Ireen Berets had been killed in Kozarac,
whereas the real number was g8MIadic relies on this to argue that he was never putdaiice

of the real number of deaths or their natiifeThe Appeals Chamber observes that the Trial
Chamber explicitly discussed Witness Selak’s testiynthat a meeting occurred on 27 May 1992,
that Dragan Mateti¢ informed those present of 800 people being kidltdr an attack on Kozarac,
Prijedor Municipality, and that Taliordered that, in reporting to the VRS Main St#ie number

of people killed should be 88! The Trial Chamber further noted that the VRS Ritistjina Corps
subsequently reported to the VRS Main Staff on 2 M992,inter alia, that “80 to 100 ‘Green
Berets’ were killed”*? The Appeals Chamber therefore accepts Mladiubmission that he was
not informed of the real number of deaths arisimgnf this incident. Nevertheless, the Appeals
Chamber notes that Mladacknowledges that the VRS Main Staff was infornteat 80 to 100
Green Berets were killed. The Appeals Chamber thereconsiders that this example does not

support Mladi’s contention that he could not have known thatagercrimes were committed.

212. Mladi¢ asserts that, on 4 November 1992, the VRS Firsjitka Corps falsely reported
killings in Grabovica School in Kotor Varo$ Munieailty as deaths during combat operati6iis.
The Appeals Chamber observes that the Trial Charftherd that the VRS First Krajina Corps
tried to conceal the murder of approximately 15@ramed Bosnian Muslim men at and around
Grabovica School from the VRS Main Staff througtsdareports on 4 and 5 November 19%2.

Based on the foregoing, the Appeals Chamber acddfatdi¢c’s submission regarding the false

2 Trial Judgement, paras. 1065, 1066, 1072, 1073.

728 SeeTrial Judgement, para. 3051, p. 1602 (Scheduled Incident A.6.5)

2% Mladi¢ Appeal Brief, para. 24#gferring to Trial Judgement, para. 1024. The Trial Chamber found thkd Was
Commander of the VRS First Krajina Corf&ee.g., Trial Judgement, paras. 57, 97, 109, 147.

30 Mladi¢ Appeal Brief, para. 247.

31 SeeTrial Judgement, para. 1024ferring toT. 25 September 2012 pp. 2988, 2989, Exhibit P253, pp. 1, 2.

32 Tyjal Judgement, para. 1024€ferring to Exhibit P247. The Trial Chamber found that, as a re$ulieo VRS attack
on Kozarac from 24 to 27 May 1992, more than 800 inhabitaeats killed and that this constituted murder as charged
under Counts 5 and 6 of the Indictme8eeTrial Judgement, paras. 1037, 3051 (Scheduled Incident AZ5R,
3060, 3065.

33 Mladi¢ Appeal Brief, para. 248gferring to Trial Judgement, para. 4040.

91
Case No.: MICT-13-56-A 8 June 2021



12009

reporting on this incident in Grabovica School. Hwer, despite the false reporting, the Appeals
Chamber notes that one of the reports from the ¥R& Krajina Corps to the VRS Main Staff
stated, as the Trial Chamber observed, thabrtaal massacreof the captured members of the
Green Berets started because of the wounding afdod the killing of one soldier of the Kotor
Varo$ Light Infantry Brigade and the burning of wded soldiers on Gola Planina (Jajc€f'As
such, the Appeals Chamber considers that the VRi& Biaff was informed of a potential crime,
raising the obligation to investigate. The Appe@lsamber therefore finds that this example does

not support Mladi's contention that he could not have known thatatercrimes were committed.

213. In view of the foregoing, the Appeals Chamber cdes that Mladi does not demonstrate
that the Trial Chamber erred by failing to givefmig#nt weight to evidence that he could not have

known certain crimes were committed by his subatdis.

b. Evidence that Mladi Took Measures to Investigate and/or Punish Crimes

214. As noted above, the Trial Chamber found, in assgsiis significant contribution to the
Overarching JCE, that Mladidid not take appropriate or further steps to itigase or punish

perpetrators of crime's®

215. Mladi¢ argues that the Trial Chamber gave insufficienigiveto evidence of instances
where he learned about crimes committed by VRS rslitetes, and where he or his subordinates
ordered their investigation and prosecutidriTo support his submission, Migdiefers to evidence
that: (i) according to Basara, a brigade commaméine VRS First Krajina Corps, soldiers who
executed a group of Bosnian Muslim men in Kenjagrav'handed over for further proceeding®;

(i) Mladi¢ launched an investigation after learning that @@mmander of the Igman Infantry
Brigade failed to report crimes to his superiois(iii) Basara prevented killings of detainees by

740

ordering them to be taken to a Sanski Most poliaéan; ™ (iv) Stanislav Gali ordered the arrest

of VRS soldiers who had killed detainéé$;and (v) Mladé took measures to improve the

34 5eeTrial Judgement, paras. 4038, 40¢&ferring tq inter alia, Exhibits P441, P442, P3745.

35 SeeTrial Judgement, para. 4038 (emphasis addetrring tq inter alia, Adjudicated Fact 807; Exhibit P441.
36 Trjal Judgement, paras. 4546, 4611.

3" Mladi¢ Appeal Brief, para. 249.

38 Mladi¢ Appeal Brief, para. 250.

3% Mladi¢ Appeal Brief, para. 251.

4% Mladi¢ Appeal Brief, para. 252.

"1 Mladi¢ Appeal Brief, para. 252.
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conditions in Manj&a camp, and “took affirmative action” to punishpetrators of certain killings
742

in Manj&a.
216. Regarding the incident in Kenjari, Sanski Most Mipality, Mladic refers to Basara’s
evidence that four soldiers executed 17 Muslim nmend that when Lieutenant Ranko Béaji
learned about this crime, the four soldiers werestéed and handed over for proceediﬁ‘@s’[he
Appeals Chamber observes that the Trial Chambelicéip considered this aspect of Basara’s
evidence about the Kkillings and that Bfafiad the perpetrators arrested and “handed over for

further proceedings™

*The Trial Chamber further noted that, accordingasara, he did not know
what happened next with the arrested peré6tiBhe Trial Chamber addressed this incident when
considering the punishment or non-punishment ohes, stating that it did not receive evidence
allowing it to conclude that the four soldiers werat investigated or prosecuted following their
arrest, and thus did not consider this inciderthfen’® In light of the above, the Appeals Chamber

finds that Mladé does not demonstrate an error in the Trial Chaimlassessment of this evidence.

217. Mladi¢ submits that Velimir Dun§i, Commander of the Igman Infantry Brigade, failed t
report crimes of his detachment to his superiand, \ahen Mladt heard about this misconduct, he
immediately initiated an investigatidf. According to Mladé, this resulted in Dunjis summary
dismissal and the arrest and prosecution of anysuspected to have engaged in criminal
activity.”*® The Trial Chamber did not explicitly address thiatter in the Trial Judgement. The
Appeals Chamber notes that the evidence raisdeeitadc Final Trial Brief does not support the
contention that Mladi launched an investigation or that anyone suspeitdedave engaged in
criminal activity was arrested and prosecuted. Rattihe evidence appears to indicate that Buniji
was dismissed by Maeti¢, Galic, and/or on the proposal of Colonel Ljuban Kosof{’dcThe
evidence reveals that Duéig dismissal appears to have been related to disagents withinter

alios, Gali¢,”® and his lack of professional discipline rathemtimés failure to report crimes to his

42 Mladi¢ Appeal Brief, para. 253.

3 Mladi¢c Appeal Brief, para. 250gferring to Trial Judgement, paras. 1614, 4180. According to the Trial Céamb
Basara was Commander of th& Grajina Brigade from 29 October 1991 to mid-December 1992, amii¢éB
commanded battalions within this briga&ee e.g., Trial Judgement, paras. 108, 133, 1614.

"4 Trial Judgement, para. 161#ferring tq inter alia, Exhibit D1031, paras. 39, 46.

%5 Trial Judgement, paras. 1614, 418derring tq inter alia, Exhibit D1031, para. 46.

%8 Trial Judgement, paras. 4180, 4181.

"7 Mladi¢ Appeal Brief, para. 25%eferring toMladi¢ Final Trial Brief, para. 1305.

48 Mladi¢ Appeal Brief, para. 25%eferring toMladi¢ Final Trial Brief, para. 1305.

“*Seeegq., T. 28 August 2014 pp. 24955, 24971; Exhibit P6705, p. 3. The Appeaish@haotes that Maetic was
the Deputy Commander of the SRK in 1998¢e.g. Trial Judgement, paras. 4718, 4853.

50 According to Duni, he was removed from his role as a consequence of a ghgsitfrontation with Gadi his
corps commandeBeeT. 28 August 2014 pp. 24956, 24957, 24968.
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supervisors>® This submission therefore does not demonstrate tte Trial Chamber gave
insufficient weight to evidence that Ml&diook measures to investigate or punish perpetaibr

crimes.

218. Regarding Basara'’s prevention of deaths in SanslstMVladt refers to paragraph 1202 of
the Mladi Final Trial Brief, which points to evidence proeidl by Witness RM-7062 This
evidence relates to the killing of at least 28 BasrMuslim men on or about 31 May 1992 between
the hamlet of Begdi and Vrhpolje Bridge in Sanski Most Municipalitgnhd how Basara prevented
the killing of 20 others whom he sent to a politation>® The Appeals Chamber considers that
this example does not relate to investigations msgcutions and, as such, does not support
Mladi¢’s contention that the Trial Chamber gave insudinti weight to evidence that he or his
subordinates ordered investigation and prosecuifoorimes committed by the VRS. Moreover,
this example also ignores the Trial Chamber’s figdirelated to crimes committed by members of

the VRS under Basara’s command.

219. Mladi¢ avers that, on 1 June 1992, @Galrdered the arrest of VRS soldiers who had killed
detainees at VelagiSchool (Kljw Municipality), and refers to paragraph 1273 of Miedi¢ Final
Trial Brief, which cites the evidence of Witnessji®aKalabi:.”>®> The Trial Chamber discussed
Witness Kalahi's testimony about this incident and, in particul@ali¢’s reaction — ordering the
arrest of the suspected perpetrators when he fadmat the killings>® The Trial Chamber noted
evidence that an investigating judge was subselyusent to the school and several VRS soldiers
were arrested in connection with the killifgsHowever, after being held briefly, these soldiers
were released without being tried for their papiation in the killings™>® In considering whether the
perpetrators of killings at VelagliSchool were punished, the Trial Chamber found, tfedlowing

“a blackmail operation” by members of the Kijirigade, the investigating judge ordered the
release of the arrested soldiers with the consetfiteoPresident of the Supreme Military Court and

officers of the VRS Main Staff® The Trial Chamber observed that “[n]o further steyere taken

51 SeeExhibit P6705, pp. 2, 3.

52 Mladi¢ Appeal Brief, para. 252¢ferring toMladi¢ Final Trial Brief, para. 1202.

>3SeeMladi¢ Final Trial Brief, paras. 1195-1202; Trial Judgement, pdra89-1602.

**Seee.g., Trial Judgement, paras. 3497-3502, 3513.

5% Mladi¢ Appeal Brief, para. 252, n. 378ferring to Mladi¢ Final Trial Brief, para. 1273. Based on evidence and
findings in the Trial Judgement, in June 1992, ColonelGatis Commander of the B(Division, which operated
under the VRS First Krajina CorpSee€Trial Judgement, paras. 145, 148, 150.

56 Trial Judgement, para. 827, n. 34&%erring tg inter alia, T. 19 January 2015 pp. 30205, 30206.

> Trial Judgement, para. 827, n. 348ferring to Adjudicated Fact 774.

"8 Trial Judgement, para. 827, n. 34&ferring to Adjudicated Fact 774.

>® Trial Judgement, para. 4143ee alsdTrial Judgement, paras. 4135-4142.
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to investigate, prosecute, or punish the perpasatotil 1996"'°° This submission therefore does
not demonstrate that the Trial Chamber gave ingafit weight to evidence that Ml&diook

measures to investigate or punish perpetratorsrogs.

220. Mladi¢ submits that, when advised of killings in Mafgacamp, he took “affirmative
action” to punish the VRS perpetrators, resultingtheir suspension and criminal reports being
filed.” To support his submissions, he refers to paragr@pb and 367 of the Trial Judgemé&t.
These paragraphs of the Trial Judgement make ndioneof any actions taken by Mladand
Mladi¢ does not explain how they support his contenti@t the Trial Chamber gave insufficient
weight to evidence that he or his subordinatesrediévestigation and prosecution of crimi&s.
Additionally, Mladi¢ ignores the Trial Chamber’s findings that pergensof killings at Manjaa

camp were not punished or prosecuted until yeaes tife war®*

221. In light of the foregoing, the Appeals Chambed§irthat Mladt fails to demonstrate that
the Trial Chamber erred by giving insufficient wieigo evidence of instances where he learned
about crimes committed by VRS subordinates andr liescsubordinates ordered their investigation

or prosecution.

c. Failure to Give Sufficient Weight to Exculpatoryifi®nce

222. In finding that Mladé¢ failed to take appropriate or further steps toestigate or punish
perpetrators, the Trial Chamber consideratgr alia, evidence of his command over the VRS as
well as orders he issued to initiate investigatiansl to comply with domestic and international

laws.6®

%0 Trial Judgement, para. 4143.

%1 Mladi¢ Appeal Brief, para. 253.

82 Mladi¢ Appeal Brief, para. 253gferring to Trial Judgement, paras. 366, 367.

783 Mladi¢ further submits that he ordered the improvement of comditio Manj&a camp.SeeMladi¢ Appeal Brief,
para. 253referring tq inter alia, Exhibit P2881, p. 1. The Appeals Chamber notes that ttaé Chamber expressly
referred to Exhibit P2881, an order from Miadiated 12 August 1992, and summarized Mfadorders to improve
conditions in the camseeTrial Judgement, para. 395. In the Appeals Chamber’s vietpmy does Mladi fail to
demonstrate that the Trial Chamber failed to give suffichaight to this evidence, he also ignores findings inTitiel
Judgement that the VRS First Krajina Corps, the VRS Méiff,Sand the Bosnian Serb leadership made efforts to
conceal the unlawful detention and cruel and inhumanentesa of detainees at Makig@ camp.See e.g., Trial
Judgement, paras. 3989-4018. The Appeals Chamber further abdmv@lladé’s orders, issued on 12 August 1992,
came after killings had occurred at the camp and aftemseteternational scrutinysee e.g., Trial Judgement, paras.
3994, 3996-4000. In any event, MI&di claim that he ordered the improvement of conditions atc#mp does not
relate to investigations or prosecutions and, as such, doesupport his contention that the Trial Chamber gave
insufficient weight to evidence that he or his subordmatelered investigation and prosecution of crimes conuhitte
by the VRS.

**Seee.g., Trial Judgement, paras. 4116-4123.

%5 Trial Judgement, paras. 4544-4546.
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223. Mladi¢ notes that the Trial Chamber found in Chapterl®.8f the Trial Judgement that he
ordered investigations on several occasions anédssrders directing subordinates to comply with
laws and regulation$® He submits that the Trial Chamber neverthelessloded, based on its
findings in Chapter 9.2.12 of the Trial Judgemémat he significantly contributed to furthering the
common criminal objective by failing to take adegusteps to prevent or investigate crimes and/or
arrest or punish the perpetratét§He argues that the Trial Chamber failed to provdeasoned
opinion by omitting to analyze exculpatory evidenset out in Chapter 9.3.10 of the Trial
Judgement, thus indicating that it failed to accautficient weight to such evidené®.

224. In Chapter 9.2.12 of the Trial Judgement, the Ti@lamber considered evidence
concerning the response of the Bosnian Serb nyilimd civilian justice system to crimes
committed by members of the VRS and other Serbefdfé It found that, between 12 May 1992
and 30 November 1995, the Bosnian Serb military eindian justice system failed on many
occasions to investigate crimes committed by membgthe Serb forces in the Municipalities, file
criminal reports, and detain, arrest, or punistpetators of these crimé€ In Chapter 9.3.10, the
Trial Chamber considered whether Miaghersonally failed to take steps to prevent or stigate
crimes committed in the Municipalities and arrestpunish the perpetratof§. Recalling its
findings in Chapter 9.2.12, conclusions on Méalicommand and control of the VRS and certain
Serb forces, as well as determinations that he kimatvcrimes were committed against Bosnian
Muslims and Bosnian Croats in the Municipalitidse fTrial Chamber ultimately found in Chapter
9.3.10 that Mladi did not take appropriate or further steps to itigase or punish perpetrators of
crimes’’® In coming to this conclusion, the Trial Chambet, paragraph 4545 of the Trial
Judgement, explicitly considered what Miadégards as “exculpatory evidendé® namely that he
issued orders to comply with laws and regulatioasg initiated investigations? There is
accordingly no merit in Mladis argument that the Trial Chamber omitted to ar@fexculpatory
evidence” set out in Chapter 9.3.10 of the Trialghment and erroneously based its findings on his
joint criminal enterprise liability solely on evidee in Chapter 9.2.12° Mladi¢ therefore does not
demonstrate that the Trial Chamber erred by failingive a reasoned opinion or failing to accord

sufficient weight to evidence addressed in Cha@@r0.

786 Mladi¢ Appeal Brief, para. 256.

87 Mladi¢ Appeal Brief, paras. 255, 257.

%8 Mladi¢ Appeal Brief, para. 25%ee alsMladi¢c Appeal Brief, para. 259.

% Trjal Judgement, paras. 4094-4197.

" Trial Judgement, paras. 4114, 4195, 4Bke alsdrial Judgement, paras. 4095-4113, 4116-4194.
"I Trial Judgement, paras. 4514-4547.

72 Trial Judgement, paras. 4544-4546.

" SeeMladi¢ Appeal Brief, paras. 254, 256.
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d. Errorin Finding Significant Contribution on the 8s of Lack of Evidence

225. In finding that Mladé did not take appropriate or further steps to itigase or punish
perpetrators of crimes, the Trial Chamber statedl ith'did not receive evidence” to conclude that
he ordered any substantial or meaningful investigat or whether he followed up on the few

investigations he may have ordeféd.

226. Mladi¢ argues that the Trial Chamber found, “due to aseabe of evidence”, that he failed
to order the investigation and prosecution of cemmemmitted by Bosnian Serbs against Bosnian
Muslims or Bosnian Croafs$’ According to Mlads, “[tlhese omissions” formed part of the basis
for the Trial Chamber’s findings that he signifidgncontributed to furthering the objective of the
Overarching JCE® In his view, proof that crimes occurred and wempunished is not sufficient

to establish the requirements of significant cdmtiion or to sustain a convictidf® Relying on the
Kordi¢ and Cerkez Appeal Judgement, Mlaglisubmits that the Trial Chamber’s finding is a
“grossly unfair outcome” as he was convicted “despilack of evidence on an essential element of
the crime”’® Mladi¢ also references an appeal judgement of the Irttenad Criminal Court
(“ICC") to argue that “measures taken by a commarcbnnot be faulted merely because of

shortfalls in their executions*

227. For the reasons that follow, the Appeals Chambewotsconvinced that the Trial Chamber
erred by making findings on Mlads significant contribution to the Overarching JG&sed on an
“absence of evidence” — namely the lack of evidetitat perpetrators were investigated or
punished for their crime$? First, the Trial Chamber's conclusion that Miadiid not take
appropriate or further steps to investigate or glupierpetrators of crimes is based on its assessmen
of extensive evidence and several key considemffdnin this regard, the Trial Chamber
considered that Mladi (i) as Commander of the VRS Main Staff, exercisé@ctive command

and control over the VRS and re-subordinated Sertes, and thus had a duty to take adequate

74 SeeTrial Judgement, paras. 4517-4528, 4535, 4537.

> SeeMladi¢ Appeal Brief, paras. 254-257.

""® Trial Judgement, para. 4546.

" Mladi¢ Appeal Brief, para. 258.

"8 Mladi¢ Appeal Brief, para. 258.

® Mladi¢ Appeal Brief, para. 244.

80 Mladi¢ Appeal Brief, para. 258eferring tq inter alia, Kordi¢ and CerkezAppeal Judgement, para. 19.

81 Mladi¢ Appeal Brief, para. 25&gferring ta inter alia, The Prosecutor v. Jean-Pierre Bemba GomBase No.
ICC-01/05-01/08 A, Judgment on the Appeal of Mr Jean-@iBemba Gombo Against Trial Chamber III's “Judgment
Pursuant to Article 74 of the Statute”, 8 June 20B(fibaAppeal Judgement”), para. 180.

82 5eeMladi¢ Appeal Brief, paras. 244, 258-260.

83 SeeTrial Judgement, para. 4546.
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steps to prevent, investigate, and/or punish crithgssubordinates under his commafit;

(ii) possessed the authority to order investigaionthin the military justice system, but did so
primarily for breaches of military discipline andres committed against the VR (iii) knew
crimes were being committed by his subordinatesnagaon-Serbs in the Municipalitié® and

(iv) “deliberately misled” the international commitynand non-governmental organizations about
conditions in detention facilities and “attemptesl donceal the crimes committed therein” by
portraying camp conditions in a more favourablétli§’ The Trial Chamber further considered
that, despite a functioning military justice systdtndid not receive evidence that Bosnian Serbs
were prosecuted for war crimes between 12 May ¥38230 November 1995° To the contrary,

it found, based on a review of extensive evidemcthé Municipalities, that: (i) the Bosnian Serb
military and civilian justice system failed on mawgcasions to investigate, arrest, or punish
perpetrators who were members of the VRS and @kdy forces; (i) on multiple occasions where
crimes were committed by members of the VRS agaiostSerbs, criminal reports were not filed,
investigations were not initiated by military proséors or investigating judges, suspects were not
arrested or detained, and perpetrators were unligwieleased from detention to return to their
units; and (iii) in many instances, decisions ttease suspects were made after VRS officers
exerted pressure on the military courts to dropesaw release perpetrators of crimes and, once
released, these individuals were rarely remanded cistody’®® Given these extensive
considerations, the Appeals Chamber finds thatg veasonable for the Trial Chamber to conclude

that Mladk failed to take appropriate or further steps testigate or punish perpetratdrs.

228. Second, the Appeals Chamber recalls that for ansackto be found criminally liable on
the basis of joint criminal enterprise liabilityt, is sufficient that he acted in furtherance of the
common purpose of a joint criminal enterprise ia fense that he significantly contributed to the
commission of the crimes involved in the commonppse’®® Beyond that, the law does not

foresee specific types of conduct whiplr secould not be considered a contribution to a joint

84 Trial Judgement, paras. 4544, 4586e alsdrial Judgement, paras. 246-276, 4242-4291, 4293-4394.

8 Trial Judgement, para. 454See e.g., Trial Judgement, paras. 4529-4533, 4536, 4539-4543. The Trial Ghambe
considered evidence that Mladin two specific occasions ordered investigations for cricoesmitted against non-
Serbs or UN personneBeeTrial Judgement, paras. 4535, 4537, 4546, 4635. However, ithere further evidence
considered by the Trial Chamber that prosecutions resulted fhese investigations he order&ke eg., Trial
Judgement, paras. 4545, 4546.

8¢ Seee.qg., Trial Judgement, paras. 4546, 4630-4642, 4685.

87 Trial Judgement, paras. 4502-4512, 48kée alsdrial Judgement, paras. 3986-4093.

88 Trjal Judgement, para. 4545.

8 Trial Judgement, paras. 4094-4196, 4545.

90 Trial Judgement, para. 4546.

91 See eg., Stani& and ZupljaninAppeal Judgement, paras. 110, 1B6povi: et al. Appeal Judgement, para. 1378;
Sainovi et al Appeal Judgement, paras. 987, 1IRr&ijisnik Appeal Judgement, paras. 215, 695.
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criminal enterprisé?? Within these legal confines, the question of wheth failure to act could be
taken into account to establish that the accusgdifsiantly contributed to a joint criminal
enterprise is a question of fact to be determined oase-by-case basiélt is also recalled that the
relevant failures to act or acts carried out intifarance of a joint criminal enterprise need not
involve carrying out any part of trectus reusof a crime forming part of the common purpose, or
indeed any crime at alt* That is, an accused’s contribution to a joint @¢niah enterprise need not
be in and of itself criminal, as long as the acduserforms (or fails to perform) acts that in some

way contribute significantly to the furtherancetloé common purpose>

229. In the present case, the Trial Chamber considéaid as the Commander of the VRS Main
Staff, Mladic was under a duty to take adequate steps to preweestigate, and/or punish crimes
committed by members of the VRS and other Serbefornder his effective contr6f On that
basis, it considered that his failure to take sstEps constituted part of his contribution to the
Overarching JCE?” The Appeals Chamber observes that, in the juriprce of the ICTY, a
failure to take effective and genuine measures iszigline, prevent, and/or punish crimes
committed by subordinates, despite having knowlettgeeof, has been taken into account in
assessingnter alia, an accused’'mens reaand contribution to a joint criminal enterpriseex the
accused had some power and influence or authovity the perpetrators sufficient to prevent or
punish the abuses but failed to exercise such p6Wefherefore, the Trial Chambers
consideration of Mladis failure to take adequate steps was consistetit wie applicable

jurisprudence.

230. Third, the Appeals Chamber finds that Midsireferences to thigordi¢ and CerkezAppeal
Judgement and thBembaAppeal Judgemeft do not support his submissions. The paragraph to
which he cites in th&ordi¢ and Cerkez Appeal Judgement recites the law on the standaifrds
appellate review and defines an error causing aamsge of justice a§d grossly unfair outcome

in judicial proceedings, as when a defendant isicted despite a lack of evidence on an essential

9235eee.g., Stanidt and ZupljaninAppeal Judgement, para. 1}0ajisnik Appeal Judgement, para. 696.

9% See Stanigiand ZupljaninAppeal Judgement, para. 11¥ee alspe.g., Sainovi et al. Appeal Judgement, paras.
1233, 1242.

9 Seeeg., Stanis& and ZupljaninAppeal Judgement, para. 1Hopovi et al Appeal Judgement, paras. 1615, 1653;
KrajiSnik Appeal Judgement, paras. 215, 695.

% See eg., Stani& and Zupljanin Appeal Judgement, para. 11@ppovi et al.Appeal Judgement, paras.
1615, 1653Sainovi et al. Appeal Judgement, para. 98&ajisnik Appeal Judgement, paras. 215, 695.

"9 Trial Judgement, para. 4544.

*7 Trial Judgement, paras. 4546, 4611, 4612.

98 Cf. Stani& and Zupljanin Appeal Judgement, para. 11$ainovi et al.Appeal Judgement, paras. 1233,
1242;KrajiSnik Appeal Judgement, para. 216(e).

9% SeeMladi¢ Appeal Brief, para. 258.
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element of the crime®® As discussed above, the Appeals Chamber condtugrd/ladi was not
convicted based on an absence of evidence on eantedlement of a crime. Rather, the Trial
Chamber’s conclusion that he failed to order ingesions and prosecutions is based on an
extensive assessment of evidence of his powersads Commander of the VRS Main Staff as

well as his condud*

231. With regard to Mladi's reference to thdembaAppeal Judgement from the ICC, the
Appeals Chamber notes that Mladelies on it to argue that “measures taken by rmncander
cannot be faulted merely because of shortfalli@ir texecution®? The Appeals Chamber recalls
that it is not bound by the findings of other csurt domestic, international, or hybrid — and that,
even though it may consider such jurisprudencaay nonetheless come to a different conclusion
on a matter than that reached by another judicilyB”® Furthermore, the Appeals Chamber
considers that the circumstances of that caseistiagliishable from those in the present case. The
accused in thBembacase took measures in reaction to allegationsiofesr such as establishing
investigative commissions and missions, which wtigly had limited impad®* In the present
case, the Trial Chamber found that, despite posgpsaithority to order investigations for war
crimes and crimes against humanity, Méagdrimarily ordered investigations and punishmemt fo
breaches of military discipline and crimes agaihstVRS®® The Trial Chamber further stated that
it did not receive evidence on whether Mtaftillowed up on the “few investigations” he may bav

ordered regarding war crimes and crimes againsahitg®

232. In light of the foregoing, the Appeals Chamber d&ses Mladi's submissions that the
Trial Chamber erred in finding that he failed taer investigations or prosecutions of crimes

committed by his subordinates based on an “absefreédence”.

e. Limitations on Mladé and an Independent Military Justice System

233. The Trial Chamber found that the military court®Riepublika Srpskevere fully operational
by the early autumn of 1992 and had jurisdictiorrathe crime of armed rebellion, crimes against

the state, crimes against humanity, and violatioithe Geneva Conventiofi¥. According to the

8005ee Kordt andCerkezAppeal Judgement, para. 19.

801g5eeeg., Trial Judgement, paras. 4544-4546.

802 seaMladic Appeal Brief, para. 258, n. 39%kferring toBembaAppeal Judgement, para. 180.

803 See eg., Karadzi* Appeal Judgement, para. 4&tanis& and ZupljaninAppeal Judgement, para. 53povi et
al. Appeal Judgement, para. 16 Bhrdevic Appeal Judgement, para. 83.

804 See, @., BembaAppeal Judgement, paras. 171-182.

805 5eeTrial Judgement, paras. 4545, 4546.

806 SeeTrial Judgement, paras. 4545, 4546.

87 Trial Judgement, para. 4113ee alsdTrial Judgement, paras. 4099, 4101, 4103, 4105, 4107.
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Trial Chamber, the jurisdiction of these court®agtended to crimes committed by police officers
and paramilitaries subordinated to military ufifs.The Trial Chamber further found that
proceedings before the military courts continuedughout the war, despite problems such as
shortages of staff and materials, and difficultiesating suspects and witnes&&sThe Trial
Chamber observed that the military courts focusedrimes committed against the VR%and
noted that it did not receive any evidence of Basrerbs being prosecuted for war crimes against
non-Serbs during this peri64 The Trial Chamber found that, between 12 May 1888 30
November 1995, the Bosnian Serb military and @wiljustice system failed on many occasions to
investigate crimes committed by members of the \AR8 other Serb forces, and to arrest and/or

punish perpetratofs?

234. Mladi¢ submits that the Trial Chamber “failed to appreeide limitations” he faced while
the military justice system was in a “state of isfi@nd the realities that he was unable to submit
matters for investigation and prosecution in theflict situation®** He argues that by failing to
consider the “restrictive realities of applying tjas in conditions of conflict”, the Trial Chamber
imposed a standard upon him that was impossibieget®* Mladi¢ further submits that the Trial
Chamber erred by “simply juxtapos[ing him] with thgucture of the military justice system” and
that it failed to “provide an appropriate nexustvieeen him and the decisions made by independent
prosecutors or judgé$’ In his view, the independence of the military jcstsystem meant that

decisions about prosecutions did not involve Fifn.

808 Trial Judgement, para. 4113ee alsdTrial Judgement, para. 4101.

809 Trjal Judgement, para. 411%ee alsdrial Judgement, paras. 4103, 4105-4107, 4109, 4110.

810 Trjal Judgement, para. 411%ee alsdrial Judgement, paras. 4106, 4107, 4110.

811 Trial Judgement, para. 4118ee alsdlrial Judgement, paras. 4104 (where the Trial Chamimesidered evidence
that the atmosphere in 1995 was such that it was not iedlist anyone to file a criminal complaint against a
high-ranking VRS officer or for a prosecutor to initi@e investigation against the security organ of the VRS Main
Staff as doing so would have risked the safety anesliof his or her family), 4106 (where the Trial Chamber
considered evidence that no VRS soldier was prosecutediifog kion-Serbs in Sanski Most where th® Krajina
Brigade of the VRS First Krajina Corp was based, amd, #hccording to Withess Slobodan Radulj, the Banja Luka
Military Prosecutor had received instructions not to bringrgbs of war crimes for crimes committed by VRS soddie
against non-Serbs), 4107 (where the Trial Chamber condiégeidence that, after the Bijeljina Military Court began
functioning in August 1992, the justice system was not putiser Serbs for committing crimes against non-Serbs,
with the exception of a few cases wherein the sentencesnee carried out, and that, according to Witness RM-513
there were no prosecutions by the military court of VRElies for crimes committed against non-Serb civilian
populations).

12 Trial Judgement, paras. 4195, 45&&e alsolrial Judgement, paras. 4106, 4107, 4110, 4123, 4128, 4133, 41
4148, 4152, 4165, 4178, 4189, 4194.

813 Mladi¢ Appeal Brief, paras. 261, 263ee alsMladi¢c Reply Brief, para. 45.

814 Mladi¢ Appeal Brief, para. 263.

815 Mladi¢ Appeal Brief, para. 264.

816 Mladi¢ Appeal Brief, para. 244.
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235. In support of his argument that the Trial Chamlagletl to “appreciate the limitations” he
faced, Mladt refers to,inter alia, his final trial brief?*” which discusses the difficulties faced by
military courts during the confliét® The Appeals Chamber notes that these submissionmot
address difficulties he personally faced. The oéstis argument on appeal in this regard also does
not identify any evidence that the Trial Chambeglduo have addressed. In any event, the Appeals
Chamber observes that the Trial Chamber explictgsidered difficulties faced by the military
courts during the war and found that they repoptiedblems such as shortages of staff and materials
and difficulties locating suspects and witne$é&dt nevertheless concluded that proceedings
before the military courts continued throughout wwer®2° Additionally, Mladi ignores the Trial
Chamber’s findings that he possessed the authtwitgrder investigations within the military
justice system and that he did so on numerous metasbut primarily with respect to crimes
committed against the VRS or breaches of militasgigline®?* The Appeals Chamber therefore
finds that Mladt does not demonstrate that the Trial Chamber drrddiling to appreciate the

limitations he faced in raising issues for investign and prosecution during the war.

236. The Appeals Chamber is also not persuaded by ¥&slubmission that the Trial Chamber
erred by “simply juxtapos[ing]” him with the militg justice system in finding that he did not take

appropriate steps to investigate or punish permesaf crime$?? As previously noted, on the

817 Mladi¢ Appeal Brief, para. 261, n. 39&ferring tq inter alia, Mladi¢ Final Trial Brief, paras. 732, 733. Mlgdilso
refers to Exhibit P360SeeMladi¢ Appeal Brief, para. 261, n. 39&ferring tg inter alia, Exhibit P360, p. 296. The
Appeals Chamber notes, however, that the page number indinatezl appellant’s brief, page 296, does not exist in
Exhibit P360. The Appeals Chamber further notes that Mleglies on thdBembaAppeal Judgement as well as the
Popovi et al Appeal Judgement to support his submissgeeMladi¢c Appeal Brief, paras. 261, 26@/ith regard to
his reliance on thBembaAppeal Judgement, the Appeals Chamber recalls that it is not tyujodisprudence from
other courtsSee e.g., Karadz* Appeal Judgement, para. 43&tani& and ZupljaninAppeal Judgement, para. 598;
Popovi et al. Appeal Judgement, para. 16 Bgrdevic Appeal Judgement, para. 83. Furthermore, Mladeferences

to theBembaAppeal Judgement do not support his argument as thatoaserned different factual circumstances —
namely, the Appeals Chamber of the ICC found that the Dfi@mber of the ICC had failed to properly appreciate,
inter alia, that the accused faced limitations in investigating pnagecuting crimes as a “remote commander sending
troops to a foreign countrySeeMladi¢ Appeal Brief, paras. 261-263, nn. 392, 399, 46fkrring tg inter alia, Bemba
Appeal Judgement, paras. 138, 144-146, 166-171, 173 Sk&9also BembAppeal Judgement, paras. 171-173, 189.
The Appeals Chamber also finds Mi&direferences to th@opovié et al Appeal Judgement, relating to superior
responsibility under Article 7(3) of the ICTY Statute, todistinguishable from Mladis case, which involves joint
criminal enterprise liability under Article 7(1) of th€TY Statute.SeeMladi¢ Appeal Brief, paras. 261, 263, nn. 392,
400, referring tq inter alia, Popovt et al Appeal Judgement, para. 1931.

818 SeeMladi¢ Final Trial Brief, paras. 732, 73@&ferring toExhibits P3560, P1092 (under seal), D1026.

819 SeeTrial Judgement, para. 4118ee alsdrial Judgement, paras. 4106, 4108.

820 SeeTrial Judgement, para. 4119ee alsdrial Judgement, paras. 4099, 4101, 4103-4111.

821 Trial Judgement, para. 4545eee.g., Trial Judgement, paras. 4529-4533, 4535-4540, 4542, 4543.

822 SeeMladic Appeal Brief, para. 264. In this regard, Mkadinores the Trial Chamber's findings that, while the
military judicial system oRepublika Srpskavas formally autonomous and independent, “in many inssanieisions

to release suspects were made after VRS officersgxejted pressure on the military courts to drop caseslease
perpetrators of crimes”. Trial Judgement, para. 4196. Appeals Chamber further notes the Trial Chamber’'s
consideration of Witness RM-513’s evidence that a milifmgsecutor “obstructed the work of the Bijeljina mitita
court and put pressure on his subordinates to drop casaglsimy Bosnian-Serb perpetrators and Bosnian-Muslim
victims”. SeeTrial Judgement, para. 4132&ferring to Exhibit P1054 (under seal), paras. 58, 62. The Trial Chambe
considered the evidence of Witness RM-016, who stated th&athi@ Luka military court released perpetrators of a
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basis of extensive evidence, the Trial Chamberloded that, in practice, on multiple occasions in
which crimes had been committed against non-Serbadmbers of the VRS or other Serb forces,
criminal reports were not filed, investigations wenot initiated by military prosecutors or
investigating judges, suspects were not arrestedetained, and perpetrators were unlawfully
released?® Given these findings as well as conclusions thiiold possessed the authority to order
investigations in the military justice syst&thbut failed to order any substantial or meaningful
investigations into war crimes and crimes againshnity®?® the Trial Chamber's findings are
based on evidence it considered rather than jugtagoMladi’s conduct with decisions of an

allegedly independent military justice system.
(iv) Conclusion

237. Based on the foregoing, the Appeals Chamber fihuidge Nyambe dissenting, that Miadi
fails to demonstrate that the Trial Chamber errefinding that he significantly contributed to the

common criminal purpose of the Overarching JCE.
(b) MensRea

238. In assessing Mladis mens reawith respect to the Overarching JCE, the Trial iGher
found that he knew that the crimes of persecutimoyder, extermination, deportation, and
inhumane acts (forcible transfer) were committediagf Bosnian Muslims and Bosnian Croats in

the Municipalities, including in detention faciés®% It also found that Mladis statements and

massacre at VelagiSchool under the pressure of the Klfarigade and with the approval of the VRS Main St8#e
Trial Judgement, paras. 828, 4139, 41#ferring to Exhibit P2375 (under seal). The Trial Chamber also considered
evidence that the atmosphere in 1995 was such that, althowgds ipossible for an individual to file a criminal
complaint against high-ranking VRS officers, it was notiséalas those who did would have risked the safety and
lives of family members, and that, while it was alsosgfe for a prosecutor to initiate investigations agathst
security organ of the VRS Main Staff, no prosecutor wddde done so for the same reasseeTrial Judgement,
para. 4104ceferring to Exhibit P3351, pp. 10856, 10861, 10862.

923 SeeTrial Judgement, paras. 4195, 45&ge alspe.g, Trial Judgement, paras. 4106 (where the Trial Chambe
considered evidence showing that: “no VRS soldier was prosefmutkilling non-Serbs in Sanski Most, where the 6th
Krajina Brigade was based”, “cases concerning non-Sietbmg were delayed”; “[p]riority [...] was given to s
concerning the evasion of military service by Serbs”)7{where the Trial Chamber considered evidence from
Witness RM-513 that “after the Bijeljina Military Court begéumctioning in August 1992, the justice system,
including the court, prosecutors, and police, was not proseciéngs for committing crimes against non-Serbs, with
the exception of a few cases, even though it was common knovtltestg8erbs were killing non-Serbs in 1992” while
“in cases where the victims were Bosnian Serbs, petpetrevere punished according to the law” as “[p]ressure from
families influenced the courts”); 4110 (where the Trial @bar considered evidence that criminal proceedings in the
military justice system “were primarily initiated acdmpleted with the aim of assisting the armed struggte thus
contributing to the creation of the new Serbian state”).

824 Trial Judgement, paras. 4544, 458Be alsdTrial Judgement, paras. 4383-4394, 4529-4543.

825 Trjal Judgement, paras. 4545, 4546.

826 Trial Judgement, para. 468S5ee alsdTrial Judgement, paras. 4623, 4630-4643, 5352 (confidentiainding that
Mladi¢ knew of crimes being committed against non-Serbs inMbaicipalities, the Trial Chamber relied on the
following considerations: (i) his position as Commander e MRS Main Staff¢ee e.g., Trial Judgement, paras. 4374-
4394, 4544, 4611, 4612, 4623, 4685); (ii) the VRS Main Staff's pectidetailed reportssée e.g., Trial Judgement,
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conduct demonstrated his intent for the crimeseacbmmitted on discriminatory grountfS.In
reaching this finding, the Trial Chamber considek#iddi¢’s: (i) repeated use of derogatory terms
to refer to Bosnian Muslims and Bosnian Crdatstii) recalling of historical crimes that were
allegedly committed against Bosnian Serbs and dfex@nces to the threat of “genocide” against
the Bosnian Sert¥? (iii) statements indicating an intention not tespect the laws of war in
Croatia in 1991 and later references to repeatiagiestruction inflicted during that conflf&f and
(iv) expressions of commitment to an ethnically logeneoufRkepublika Srpskaeven in territories
that previously had a large percentage of non-Semabitant$>! The Trial Chamber further
considered that Mladis orders to respect the Geneva Conventions, atersents to personnel of
the UN Protection Force (“UNPROFOR”), and his inkghent in peace negotiations were not
indicative of his true state of miffcf The Trial Chamber concluded that Miaghared the intent to
achieve the common objective of the Overarching #@&ugh the commission of crimes and that
he held this intent by 12 May 1992 at the laf&%t.

239. Mladi¢ submits that the Trial Chamber erred in deterngjrtimat he possessed and shared
the intent to achieve the common objective of ter@rching JCE** Specifically, he argues that
the Trial Chamber erred by: (i) applying a “defeetimethod” in determining himiens re&>° (ii)
preferring circumstantial evidence and disregardindailing to give sufficient weight to clearly
relevant direct evidence that contradicts findiimgthe Trial Judgement of hinens re&>¢ and (iii)
relying on isolated parts of his speeches at twenizm Serb Assembly sessidAsMladi¢ argues
that as a consequence of these errors, the TrehGér’s findings on himens reare invalid and

do not support his liability, and requests that &mpeals Chamber reverse his convictions in

paras. 4297-4299, 4383-4385, 4387, 4631, 4638, 4685); (iii) &apersonal receipt of regular updatesd e.g.,
Trial Judgement, paras. 4296-4310, 4385, 4685); (iv) his involvenme VRS units’ activities gee eg., Trial
Judgement, paras. 4293-4394, 4611, 4612, 4615, 4685); and (f@cththat the commission of crimes was widely
acknowledgedgee e.g., Trial Judgement, paras. 4632, 4633, 4685).

827 Trial Judgement, para. 4686.

828 Trial Judgement, para. 468Bee alspe.g., Trial Judgement, paras. 4332, 4342, 4460, 4461, 4483, 4899, 4645,
4647, 4650, 4667-4669.

829 Trial Judgement, para. 468Bee alspe.g., Trial Judgement, paras. 4483, 4486, 4499, 4647-4650, 4667.

830 Trjal Judgement, para. 468Bee alspe.g., Trial Judgement, paras. 4617-4619, 4670, 4671.

81 Trial Judgement, para. 468Bee alspe.g., Trial Judgement, paras. 4620, 4629.

832 Trial Judgement, para. 4683ee alspe.g., Trial Judgement, paras. 4503, 4511, 4517-4528, 4545, 4676-4684.
83 Trial Judgement, para. 4688.

834 seeMladi¢ Notice of Appeal, para. 36; MladAppeal Brief, paras. 13, 270-334; MladReply Brief, paras. 48-66.
835 SeeMladi¢c Appeal Brief, paras. 270, 281-292; Mladeply Brief, paras. 49-63; T. 25 August 2020 pp. 4652
alsoT. 26 August 2020 pp. 58, 59.

836 SeeMladic Appeal Brief, paras. 294, 299-313; MladReply Brief, paras. 64-66; T. 25 August 2020 pp. 46, 47, 59.
837 SeeMladic Appeal Brief, paras. 317, 320-330; T. 25 August 2020 pp. 58, 59.

104
Case No.: MICT-13-56-A 8 June 2021



11996

relation to the Overarching JCE, or, in the altéuea reverse the Trial Chamber’s findings to the

extent of any error$® The Appeals Chamber will address these submisgictsn.

() Alleged Error in Conflatindvlens ReandActus Reus

240. Mladi¢ submits that the Trial Chamber employed a “defecthethod” when determining
his mens reahat resulted in its erroneous finding that he stiahe intent to further the common
objective of the Overarching J&. He contends that the Trial Chamber erred in tvepeet$*
First, Mladi argues that the Trial Chamber erroneously maagentes of himens redn its actus
reusanalysi€*! To support this argument, he relies onMikitinovi¢ et al Trial Judgemefit? and
points to parts of the Trial Judgement that addnessignificant contribution but contain matters
that “should have only been considered in the camt[his] mens re& 84 SecondMladi¢ submits
that the Trial Chamber erred in using its finding ks mens rea‘to substantiate it®ctus reus
findings”2** In this regard, he refers to parts of the Trialgkment and relies on tisanis¢ and
Simatové Appeal Judgement to argue that thens reacan only be considered after thetus reus
has been establish&8.Mladi¢ submits that the “collective consequence of trersers” was that,
when the Trial Chamber determined higns rea“it had already drawn a relevant inference from
the evidence®® In his view, the evidence analyzed in thens reasection was “indelibly tainted

so that it could only lead to the conclusion oftgjLit*’

241. The Prosecution responds that Mtaiientifies no error in the Trial Chamber’s assessim
of his mens red*® as he does not point to any instance where thal Dfiamber in fact made

inferences on hisnens reain its actus reusanalysis, or that it used findings on hiens reato

838 SeeMladic Appeal Brief, paras. 291-293, 314-316, 331-335.

839 seaMladic Appeal Brief, paras. 270, 281-292; T. 25 August 2020 pp. 46&2alsdl. 26 August 2020 pp. 58, 59.

840 seeMladic Appeal Brief, paras. 281-290; T. 25 August 2020 pp. 46-52.

841 seeMladic Appeal Brief, paras. 281-285; T. 25 August 2020 pp. 50-52.

842 Mladi¢ Appeal Brief, paras. 276, 277, 2&ee alsdVladi¢ Reply Brief, paras. 52-54. The Appeals Chamber notes
that Mladt erroneously refers to thdilutinovié et al. Trial Judgement, which concerned Milan Milutin@vNikola
Sainovt, Dragoljub Ojdari, NebojSa Pavkovj Vladimir Lazarew, and Sreten Lukj as the Sainové Trial
Judgement”. In its analysis, the Appeals Chamber widlrrief the correct name for this trial judgement.

843 Mladi¢ Appeal Brief, paras. 282-28eferring tq inter alia, Trial Judgement, paras. 4459, 4460, 4465, 4468, 4486,
4471-4473, 4477, 4478, 4627, 4629, 46B€e alsiMladi¢c Reply Brief, paras. 55-57.

844 SeaMladic Appeal Brief, paras. 286-290; T. 25 August 2020 pp. 47-50.

845 Mladi¢ Appeal Brief, para. 286; T. 25 August 2020 pp. 48S€e alsdMladi¢c Appeal Brief, para. 273; Mladli
Reply Brief, paras. 51, 56.

846 Mladi¢ Appeal Brief, para. 291; T. 25 August 2020 pp. 50, 51.

847 Mladi¢ Appeal Brief, para. 291; MlaéiReply Brief, para. 55; T. 25 August 2020 p. 51.

848 prosecution Response Brief, paras. 98, 100; T. 25 Augast 2. 103.
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substantiate itactus reugindings®*° In addition, the Prosecution submits that Méadiisconstrues

the law, misrepresents the Trial Judgement, aneghsds relevant findings°

242. Inrelation to his first contention that the Tri@2hamber erred by assessing imisns rean

its significant contribution analysfa® Mladi¢ submits that, according to tiilutinovi¢ et al Trial
Judgement, where the same evidence is used tarde¢etheactus reusand themens reathe
“actus reuselements” are “very limited, physical, and two-dme®nal contributions of the
individual”, whereas thenens reaanalysis uses the same evidence as a basis td'tinéethree-
dimensional aspects” of behaviour, such as theviehgial’s influence, knowledge, and intent behind

his words®>2

243. After reviewing the relevant portions of thilutinovi¢ et al Trial Judgement, the Appeals
Chamber observes that the ICTY trial chamber in tdase was assessing whether the accused’s
participation in a meeting met either the significeontribution or thenens realement relevant to
his participation in a joint criminal enterpri$€.In the Appeals Chamber's view, contrary to
Mladi¢’s submissions, at no point did the ICTY trial ch@enin theMilutinovi¢ et al case establish

a distinction between “two-dimensionadictus reuselements and “three-dimensionatiens rea
aspects. In any event, the Appeals Chamber rettedtsa trial chamber’'s determinations are not
binding on other trial chambers or on the Appediar@be>* Of even greater significance, there is
no legal requirement that a trial chamber’s analgs to an accusedisens reaandactus reuse
done separately and Mlddiails to substantiate that this was required ef Tmial Chamber when
assessing theens reaandactus reuslements pertaining to the Overarching JCE. Tacterary,
trial chambers are free to organize their judgemerst they see fit so long as they fulfil their

obligation to provide a reasoned opinfn.

244. As illustrations of the first alleged error, Mlédiefers to paragraphs 4459, 4460, 4471,
4472, 4473, 4477, and 4478 of the Trial Judger??énThe Appeals Chamber notes that these
paragraphs are part of Chapter 9.3.7 of the Tadgdment where the Trial Chamber addressed

849 prosecution Response Brief, paras. 100-103; T. 25 Aug@st@a 102, 103.

80 prosecution Response Brief, para. 98e alsdr. 25 August 2020 pp. 102, 103.

81 The Appeals Chamber understands that Mladirguments and references to thettis reu% in this portion of the
appeal concern his significant contribution, as the Trial domgt paragraphs referenced in his appellant’s brief deal
with significant contribution rather than other elementthefactus reuof joint criminal enterpriseSeeMladi¢ Appeal
Brief, nn. 419-424, 426, 428, 429, 431, 432.

852 Mladi¢ Appeal Brief, paras. 276, 27&ferring toMilutinovi¢ et al Trial Judgement, Vol. 3, paras. 142, 275, 276.
853 SeeMilutinovi¢ et al Trial Judgement, Vol. 3, paras. 275, 276.

843See Karemera and Ngirumpatappeal Judgement, para. 32iki¢ and Luki: Appeal Judgement, para. 260.

85 SeeArticle 23 of the ICTY Statute; Rule 38r (C) of the ICTY Rules.

88 Mladi¢ Appeal Brief, paras. 282-284, nn. 419-424.
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Mladi¢’s participation in the development of Bosnian Sgdvernmental policie®’ The Appeals
Chamber further observes that paragraphs 4459, 446Q, 4472, and 4473 of the Trial Judgement
contain summaries of evidence rather than anadfsisich evidence or inferences drawn frofftit.

As such, the Appeals Chamber considers that thefseences do not support Mladi contention
that the Trial Chamber was makingens reanferences in it@ctus reusalnalysis859 In paragraphs
4477 and 4478 of the Trial Judgement, the Trialr@leer considered Mlaélis arguments that he,
inter alia, “did not have a tendency to get involved in pedit matters” and “did not have voting
rights within the Bosnian Serb Assembf{®.It found, however, that hanter alia: (i) attended and
actively participated in policy discussions duriBgsnian Serb Assembly sessions and meetings
with members of the Bosnian Serb government; (Brussed these policies at several meetings
with high-level political figures and representasvof the international community, and expressed
his commitment to the strategic objectives; an @ften suggested to Bosnian Serb politicians
what position they should take during peace netjotia in order to achieve the strategic objectives
as initially defined® It is clear that the findings reflect that the alrChamber was addressing
Mladi¢’s conduct in the context of a significant conttibn assessment rather than his intent.
Mladi¢’s contention that the Trial Chamber made inferesnme hismens rean its analysis of his
significant contribution is therefore incorrect.eTAppeals Chamber further notes that Miaalso
appears to challenge paragraphs 4465, 4468, 4628, 4629, and 4686 of the Trial Judgement in
that the Trial Chamber was making inferences omteas rean sections related to his significant
contribution®? The Appeals Chamber considers that paragraphs, 4468, and 4486 of the Trial
Judgement merely contain references to evidendewed in Chapter 9.3.13 and brief summaries
of that evidence, rather than analysis, while paglys 4627 and 4629 contain summaries of
evidence, rather than analysis. Therefore, simdgvaragraphs 4459, 4460, 4471, 4472, and 4473
of the Trial Judgement discussed above, the Appg&ladsnber considers that the Trial Chamber, in
summarizing the evidence, was not “making inferehemd thus rejects Mlagls arguments in this

regard. Finally, considering that paragraph 468thefTrial Judgement is the conclusion of Chapter

87 5eeTrial Judgement, paras. 4458-4478.

858 SeeTrial Judgement, paras. 4459 (where the Trial Chamber suized the evidence of Witness Robert Donia that,
inter alia, Mladi¢ did not have a right to vote or make proposals at dsgesassions but served as an influential voice
and was able to make suggestions, advocate policies, aageemgdiscussions about such policies), 4460 (where the
Trial Chamber summarized the minutes of a Bosnian Segemsly session on 12 May 1992, including Méali
statements), 4471 (where the Trial Chamber summarizedithges of a Bosnian Serb Assembly session on 15 and 16
April 1995, including Mladi’'s statements), 4472 (where the Trial Chamber summariea\idence of Witnesses
Michael Rose, Husein Aly Abdel-Razek, and Anthony BanburyMiadi¢’s authority in relation to KaradZiand
others), 4473 (where the Trial Chamber summarized the exadeihWitnesses Rupert Smith and John Wilson on the
relationship between military and political structures] batween Mladi and Karad4i).

89 5eeMladi¢ Appeal Brief, para. 281.

80 Trjal Judgement, paras. 4477, 4478.

81 Trial Judgement, paras. 4477, 4478.

862 SeeMladic Appeal Brief, para. 285, n. 426.
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9.3.13 wherein the Trial Chamber analyzed Miadmens reathe Appeals Chamber considers it
appropriate for Mladi's intent to be assessed at this point in the jodge. His contention that the
Trial Chamber made inferences concerning rhens reain its significant contribution analysis,
with respect to paragraphs 4465, 4468, 4486, 48829, and 4686 of the Trial Judgement, is

therefore also dismissed.

245. The Appeals Chamber now turns to Mldslisecond alleged error concerning the Trial
Chamber’'s reliance on itsnens reafindings to substantiate elements of his significan
contribution®®® In support, Mladi references thé&tanisé and Simatovi Appeal Judgement to
argue that “thexctus reusgdetermination must be established first, beforesmterations omens rea
are determined® The Appeals Chamber observes that the ICTY App@amber in th&tanisi

and Simatowvi case considered whether the trial chamber indas¢ had erred by concluding that
the joint criminal enterprismens reaof both accused had not been established, prioraking any
findings on the existence of a common criminal pg that was shared by a plurality of
person$®® The ICTY Appeals Chamber, by majority, concludkdtt in the circumstances of that
case, the trial chamber should have determine@xistence and scope of a common purpose, and
whether the accused’s acts contributed to thatqaepbefore determining whether the accused

shared the intent to further that purp&%e.

246. The Appeals Chamber considers that the circumssainceStanisé and Simatovi case —
where the trial chamber had failed to make anyirfigsl or to analyze any evidence on the existence
of a common criminal purpo® — are different from the current case. In the gmésase, the Trial
Chamber established the existence of the OverajchBiDE and its membersHify, assessed

Mladi¢’s contribution®®® and addressed hisens red’®

247. The Appeals Chamber is further of the view that Tmmal Chamber did not, as Mladi
alleges, use its finding of himens reao substantiate its finding of his significant cdimation®”*

Having reviewed Mladis references to the Trial Judgement, the Appeaniber considers that

863 seeMladic Appeal Brief, paras. 286-298ee alsd. 25 August 2020 pp. 47-50.

84 SeeMladi¢ Appeal Brief, paras. 273, 286, nn. 412, 4@&ferring to Stanigi and Simatovi Appeal Judgement,
paras. 82, 87; T. 25 August 2020 pp. 48, 50.

965 SeeStanisi and Simatovi Appeal Judgement, paras. 79-90.

866 stanisi and Simatovi Appeal Judgement, para. 88ee alscStanisé and Simatovi Appeal Judgement, paras. 81,
82.

87 gee Stanigiand Simatovi Appeal Judgement, para. 89.

88 SeeTrial Judgement, paras. 3573-4240.

869 SeeTrial Judgement, paras. 4241-4612.

870 5eeTrial Judgement, paras. 4613-4688.

871 SeeMladi¢ Appeal Brief, paras. 286-29fkferring to Trial Judgement, paras. 4298, 4386, 4465, 4477, 4486, 4546,
4611, 4612, 462&ee alsd. 25 August 2020 pp. 47-50.
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these references show nothing more than the Than®er cross-referencing between different
sections in the Trial Judgement. Within its exteasissessment of evidence on Mt&lsignificant
contribution, the Trial Chamber at times referredt$ summary of evidence or findings of fact in
themens reasection®’? The Appeals Chamber observes that the Trial Chaos®sl this practice of
cross-referencing throughout the Trial Judgemestiead of re-summarizing its findings of fact or
summaries of eviden&® The Appeals Chamber recalls that trial chambeesi mot unnecessarily
repeat considerations reflected elsewhere in thkjidgement’® Furthermore, nothing prevents a
trial chamber from relying on the same evidence whwking findings as to an accusedtsus
reusandmens reaAccordingly, the Appeals Chamber finds that Méadoes not demonstrate that
the Trial Chamber used its finding ofiens reato substantiate its finding of his significant

contribution or committed any error in this respect

248. On the basis of the foregoing, the Appeals Charfibds, Judge Nyambe dissenting, that
Mladi¢ has failed to demonstrate that the Trial Chambeideby conflating or otherwise applying a
defective method in assessing thens reaand significant contribution elements in relationthe

Overarching JCE.

(i) Alleged Error in Assessment of Evidence

249. Mladi¢ submits that, in assessing niens reathe Trial Chamber erred by disregarding or
failing to give sufficient weight to clearly relemadirect evidence and preferring circumstantial
evidencé®’® He submits that the circumstantial evidence thial @hamber relied on was “of lower
probative value” than other “stronger, more diremd conflicting evidence®® To this effect,

Mladi¢ challenges the Trial Chamber’'s reliance on thdofahg circumstantial evidence to

872 Mladi¢ alleges that the Trial Chamber erred in paragraphs 4288, 4465, and 4546 of the Trial Judgem&ee
Mladi¢ Appeal Brief, paras. 287, 289, 290, nn. 428, 432, 433. The Apfaalnber observes that, in paragraph 4465
of the Trial Judgement, while assessing Miadiparticipation in the development of Bosnian Serb govermiai
policies, the Trial Chamber cross-referenced evidendewed in Chapter 9.3.13nens reathat Mladé demonstrated
his opposition to the Vance-Owen pla®ee Trial Judgement, paras. 4465, 4628. In paragraph 4298 of tae Tr
Judgement, when discussing Middi command and control of the VRS, the Trial Chamber arefesenced the
evidence of Witness RM-802, which it considered in Chaptel3.@nens reg that daily reports were sent and that
Mladi¢ was a “hands-on” commandebee Trial Judgement, paras. 4298, 4631. In paragraph 4386 offribé
Judgement, the Trial Chamber made findings relevant to Badisits to and inspections of VRS units but did not
refer to any evidence or assessment imtleas reasection of the Trial Judgemei8eeTrial Judgement, para. 4386.
paragraph 4546 of the Trial Judgement, the Trial Chamber filmtdMladt did not take appropriate or further steps to
investigate or punish perpetrators of crimes, referapgter alia, its findings in Chapter 9.3.18€ns reathat Mladt
knew that crimes were committe®eeTrial Judgement, paras. 4546, 4623, 4630-4643, 5352 (confidential)

873 See e.g., Trial Judgement, paras. 3051, 3068, 3122, 3133, 3210, 3217-3228), 3224-3226, 3230, 3241, 3267,
3287, 3325, 3360, 3381, 3388, 3406, 3419, 3556, 3577, 3665, 3676, 369BABBY13708, 3722, 4614, 4615, 4623,
4624, 4630, 4631, 4635-4639, 4644, 4646, 4685.

874 See KaradZi Appeal Judgement, para. 7Btaki: Appeal Judgement, para. 47.

875 SeeMladic Appeal Brief, paras. 294, 299-313; T. 25 August 2020 pp. 46, 47, 59.

876 Mladi¢ Appeal Brief, para. 299.
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establish hisnens redor the Overarching JCE: (i) statements he madenwgosted in Knin with
the 9" Corps of the JNA which were used to infer thathae the intent to disrespect the laws of
war in Croatia; and (ii) his “passive presence”’tab meetings in Pale Municipality (“Pale
Meetings”)®’” Mladi¢ further argues that the Trial Chamber disregaraied omitted to provide
reasoning in its analysis of the following direcidaprobative evidence: (i) his “anti-paramilitary”
orders and conduct, which Mlgdargues directly contradict his intent to furthke tOverarching
JCE; (ii) the “genuine warnings in his orders fdRY soldiers to respect the Geneva Conventions”;
and (iii) his “direct orders” to observe ceasefigreement®’® In his view, had appropriate weight
been given to direct evidence, no reasonabledfiéict could have concluded that Iniens rean

relation to the Overarching JCE was establisheoeyeasonable doubt

250. The Prosecution responds that Mtgsliarguments are grounded in misconceptions, and hi
examples demonstrate no error or disregard of eeief° Regarding circumstantial evidence, it
submits that Mladis submissions misrepresent the Trial Judgement thedevidenc&®' and
wrongly imply that direct evidence has inherentheager value than circumstantial evideffte.
According to the Prosecution, Mlgdialso repeatedly mislabels evidence as either tdioec
circumstantial and addresses only a fraction ofvli® amount of evidence underlying the Trial
Chamber's mens reaassessmefit® The Prosecution further responds that Miadails to
demonstrate that the Trial Chamber disregardedtdnédence, as he misrepresents the law and the
Trial Judgement, inflates the probative value atlemce on which he relies, and ignores relevant

findings%%*

251. Mladi¢ replies that the Prosecution has mischaractefigedsubmissions, as he does not

assert that direct evidence is inherently more atiob than circumstantial eviden®8.He clarifies

877 Mladi¢ Appeal Brief, paras. 303-303ee alsdl. 25 August 2020 p. 43.

878 Mladi¢ Appeal Brief, paras. 308-313; T. 25 August 2020 pp. 52-54, 59.

87% Mladi¢ Appeal Brief, paras. 314, 31See alsdl. 25 August 2020 p. 59.

880 seeProsecution Response Brief, paras. 98, 104-115; T. 25 Aug28tg. 103-106.

81 seeProsecution Response Brief, paras. 105, 107-109; T. 25 August 20P05p{L.06.

82 prosecution Response Brief, paras. 104, 106; T. 25 Augustpp0203-105.

83 prosecution Response Brief, paras. 104, 108, $66. alsol. 25 August 2020 p. 105. In response to Miadi
specific examples of where the Trial Chamber erred latiom to circumstantial evidence, the Prosecution submits,
inter alia, that: (i) he misrepresents the Trial Chamber’s findiegmrding statements made in Croatia in 1991; and (ii)
the evidence of his attendance at both meetings doesmy slemonstrate his tacit agreement but rather refleist
explicit agreement with the common purpose of the Overagcl@E.SeeProsecution Response Brief, paras. 107, 108.
84 prosecution Response Brief, paras. 98, 110-115. In respoktiadio’s specific examples where the Trial Chamber
ignored direct evidence, the Prosecution subnmitsr alia, that: (i) the Trial Chamber considered his orders reggrdi
paramilitary groups and that Ml&di'simply cherry-picks his preferred evidence and ignotes rest”; (i) Mladé
misrepresents findings in the Trial Judgement reggrhis orders to follow the Geneva Conventions; and (i@)Thal
Chamber explicitly discussed his orders to observe ceasgfieements and Mlgdiails to explain how these orders
constitute direct evidenc8eeProsecution Response Brief, paras. 113-115; T. 25 Aug@étgf 105, 106.

85 Mladi¢ Reply Brief, paras. 64, 65.
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that the Trial Chamber relied primarily on circuargial evidence and did not provide the requisite
level of analysis of direct and highly probativédance in oppositio*® According to Mladt, this
lack of “due consideration resulted in direct evide being given insufficient weight in the Trial

Chamber’s consideration&®’

252. The Appeals Chamber recalls that a trial chambey mly on direct or circumstantial
evidence in reaching its findin§$ A trial chamber may draw inferences to establistaci on
which a conviction relies based on circumstantiddence as long as it is the only reasonable
conclusion that could be drawn from the evidencesented®® The Appeals Chamber further
recalls that the requisit®ens redaor a conviction under the first form of joint orinal enterprise
can be inferred from circumstantial evidence, sa€ta person’s knowledge of the common plan or
the crimes it involves, combined with his or hemiouous participation in the joint criminal

enterprise, if this is the only reasonable infeeeagailable on the eviden&®.

253. The Appeals Chamber first turns to Ml&disubmissions challenging the Trial Chamber’s
use of specific circumstantial evidence. Mtadvers that the Trial Chamber relied on statemieats
made when he was posted in Croatia to infer hentiin to disrespect the laws of war in Croatia

and “to repeat similar destruction” in the confliat Bosnia®*

According to Mladt, statements
made prior to his membership in this joint crimieaterprise should not be relied upon to establish
his mens re&? Mladi¢ further surmises that this was the reason whyTtie® Chamber expanded
the Overarching JCE from “at least October 19911991".8% To support his submissions,

Mladi¢ refers to paragraph 4686 of the Trial Judgerfiént.

254. The Appeals Chamber observes that, at paragrap® d6te Trial Judgement, the Trial
Chamber listed, among several other factors, Miadistatements indicating an intention not to

respect the laws of war in Croatia in 1991, andl&isr references to repeating the destruction

86 Mladi¢ Reply Brief, para. 65.

87 Mladi¢ Reply Brief, para. 65. Mladifurther replies that the Prosecution has failed to uniter his submission that
statements he made prior to his membership in the @ing JCE should not have been included as a factor in
determining hisnens reaSeeMladi¢ Reply Brief, para. 66.

8835eeeg., Prli¢ et al Appeal Judgement, para. 17@anisé and ZupljaninAppeal Judgement, para. 1Rjpovi: et
al. Appeal Judgement, para. 971.

89 See eg., Karadzi* Appeal Judgement, para. 59eSeljAppeal Judgement, paras. 63, 1H8li¢ et al Appeal
Judgement, para. 1708yiramasuhuket al Appeal Judgement, paras. 650, 130&emera and Ngirumpats&ppeal
Judgement, paras. 146, 535.

890 See eg., Karadzi: Appeal Judgement, para. 67i¢ et al. Appeal Judgement, para. 18®anisi and Simatovi
Appeal Judgement, para. 8¢povi: et al Appeal Judgement, paras. 1369, 1658rdevic Appeal Judgement, para.
512.

891 Mladi¢ Appeal Brief, para. 304, n. 44&ferring to Trial Judgement, para. 4686ee alsdl. 25 August 2020 p. 43.
892 SeeMladic Reply Brief, para. 665ee alsdl. 25 August 2020 pp. 43-45.

893 Mladi¢ Appeal Brief, para. 304, nn. 446, 44@ferring to Trial Judgement, paras. 3556, 4232, 4610.

894 SeeMladi¢ Appeal Brief, para. 304, n. 445.
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inflicted during this conflict”, when it found th&e possessed discriminatory intehtThe Appeals
Chamber notes that the Trial Chamber’s referencaiements Mladimade in Croatia appears to
be based on evidence set out in paragraphs 4614616 of the Trial Judgement. In these
paragraphs, the Trial Chamber reviewader alia, an audio recording and video transcripts of
Mladi¢ himself making threats to the effect that “if ldemands were not met, he would cause
destruction of a level [...] not yet seen before”Groatian town&®® The Trial Chamber further
considered statements of a similar nature from 28 NI992, during the conflict in Bosnia and
Herzegovina, wherein Mlaéliwas recorded to have threatened reprisal attddis demands were
not met, to have stated that “he would ‘order thellgng of entire Bih&[...] and it will burn too™,
and to have warned that “[t]he whole of Bosnia Wilin if | start to ‘speak’®®’ The Trial Chamber
also noted evidence that, in August 1992, Mladarned UNPROFOR that “he would use heavy
artillery weapons if [Croatian and Bosnian] forcgisl not cease combat activities in Central
Bosnia” and that “he would most likely aim the hgaartillery weapons at densely populated
areas™® Given evidence of Mladis express threats to destroy Croatian and Bostaians and
target civilians, Mladi does not demonstrate that the Trial Chamber ermecbnsidering “his
statements indicating an intention not to respleetlaws of war in Croatia in 1991, and his later
references to repeating the destruction” amongrakuéher factors when assessingisns re&”°
Specifically, while the Trial Chamber found that &dk held the intent to contribute to the
Overarching JCE by “12 May 1992 at the latéS¥it was not unreasonable for the Trial Chamber

to consider his conduct from 198%.

255. The Appeals Chamber is also not convinced by Mladiubmission that the Trial Chamber
expanded the Overarching JCE from “at least Oatdl$91’ to ‘1991™%°? A review of the Trial
Judgement reveals no indication that the Trial Obemmelied on his statements in Croatia in 1991
to expand the temporal scope of the Overarching #GEset out at the end of Chapter 9.2 of the
Trial Judgement, which assessed the existence efQierarching JCE, the Trial Chamber

expressly noted that it had yet to determine Miadmembership and participation in the joint

89 SeeTrial Judgement, para. 4686.

89 SeeTrial Judgement, paras. 4617-461éferring tq inter alia, Exhibits P7639, pp. 1, 2, P7640, p. 1, P1959, pp. 3,
5, 8.

897 SeeTrial Judgement, para. 467@ferring to Exhibit P2750, pp. 3-6.

89 SeeTrial Judgement, para. 46 tferring to Exhibit P2244 (under seal), p. 1.

899 5eeTrial Judgement, para. 4686.

9 Trial Judgement, para. 4688ee alspe.g., Trial Judgement, paras. 3708, 4222, 4378, 4383, 4477, 4623-4650,
4666-4687. The Trial Chamber found that Mtadias appointed Commander of the VRS Main Staff on 12 May 1992.
Seee.g., Trial Judgement, paras. 275, 276, 4623.

%1 5ee suprgara. 252Cf. Nahimana et alAppeal Judgement, paras. 560, 561.

902 seeMladic Appeal Brief, para. 304, nn. 446, 44&ferring to Trial Judgement, paras. 3556, 4232, 4610.
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criminal enterprise and would only do so in thesaduent chapter of the judgem&htMIadi¢’s
arguments in this regard are based on a misreaditige Trial Judgement and do not demonstrate

an error.

256. As to his “passive presence” at the two Pale MgstiMladé argues that the relevant
evidence does not indicate his mental state bueranfers “tacit agreement based solely on his
physical presence® He further states that, “[o]f all evidence avaiéako the Trial Chamber, a
third person’s observation was included in [itgjttsl basis as the most probatiV&” The Appeals
Chamber observes that the Trial Chamber summatimévidence of Witness Miroslav Deranji
regarding a meeting in Pale on 10 or 11 May 189Zhe Trial Chamber noted that, according to
Deronji, Mladi¢ and Karad4& were present at the meeting, and that when Dérogjiorted that
Glogova had been patrtially destroyed and that BosMuslims had been evacuated by force, “all
present in the room greeted his report with apgiatf The Trial Chamber also summarized the
evidence of Witness Abdel-Razek to the effect tdatjng a Christmas celebration in Pale on 7
January 1993, KaradZstated that Muslims would be transferred out abSerritory as the Serbs
and Muslims could not live together anymdt&The Trial Chamber further summarized Witness
Abdel-Razek’s evidence that “MladiGeneral Gvero, KrajiSnik, and Pla¥sll agreed” and that

“Krajinik said that ethnic cleansing was necessaly

257. The Appeals Chamber further notes that the Triadr@ler relied upon a vast amount of
evidence concerning Mlagls statements, conduct, and knowledge of crimefetermine hisnens
rea in relation to the Overarching JCE.It explicitly concluded that Mladishared the intent to
achieve the common objective of the Overarching a@é that this conclusion was basedioter

alia, Mladi¢’s repeated use of derogatory terms to refer tonBosMuslims and Bosnian Croats,

93 5eeTrial Judgement, para. 423Bee alspe.g., Trial Judgement, paras. 3828, 4197.

94 seeMladi¢ Appeal Brief, paras. 305-307ferring to Trial Judgement, paras. 4621, 4626. The Appeals Chamber
observes that the first of the Pale Meetings challengelllbgi¢ took place on 10 or 11 May 1992, thus occurring
before 12 May 1992, the date on which the Trial Chamber fduwaidhis shared intention to further the Overarching
JCE beganSeeTrial Judgement, paras. 4621, 4688. Nevertheless, given tleChramber’s finding that Mlaéiheld

the intent to contribute to the Overarching JCE by 12 May 1882he latest” and that this meeting took place
immediately before the specified date, the Appeals Chamill address Mladis submissions in this regard.

95 Mladi¢ Appeal Brief, para. 307.

96 SeeTrial Judgement, para. 462#ferring toChapter 9.2.2See alsdrial Judgement, para. 366&ferring to

Exhibit P3566, para. 106.

%7 Trial Judgement, paras. 3663, 46&ferring to Exhibit P3566, para. 106.

%8 Trial Judgement, para. 462&ferring to Chapter 9.2.5See alsdTrial Judgement, para. 372&ferring to Exhibit
P293, para. 33. Abdel-Razek was the UNPROFOR Sectore8ar@ommander from 21 August 1992 to 20 February
1993.SeeTrial Judgement, para. 3710.

908 Trjq| Judgement, paras. 3725, 4626ferring to Exhibit P293, para. 33 (where, according to Abdel-Razek,
“[alttending and agreeing with Karad& words were the Serb military leaders, GeneralsdMland Gvero, Mr.
Krajisnik and Ms. Plavél and “[t]his view expressed by Mr. Karadivas shared by other Bosnian Serb leaders”).

919 SeeTrial Judgement, paras. 4613-4688, 5352 (confidential).
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his recalling of historical crimes allegedly comimit against Bosnian Serbs, his expressions of
commitment to an ethnically homogenedepublika Srpskaand his provision of misinformation
while knowing about the commission of crimes in Manicipalities’! In view of this body of
evidence, as well as the Trial Chamber’s analyssioh evidence, Mladiprovides no support for
his claim that the Trial Chamber, outside of summnag Witnesses Derordis and Abdel-Razek’s
evidence, relied on his presence or participatiotnése two Pale Meetings “as the most probative”
to establish hismens red'® Accordingly, the Appeals Chamber finds that Méadioes not
demonstrate that the Trial Chamber erred in refgrto evidence of his participation in the two

Pale Meetings in the context of assessingitess rea.

258. The Appeals Chamber now turns to Mlddliallegations that the Trial Chamber erred in
disregarding direct and probative evidence dematist that he did not share the intent to further
the common criminal purpose of the Overarching 3&®ladi¢ contends that the Trial Chamber
failed to give sufficient weight to, and excludedrh itsmens reaanalysis, evidence of his orders
and conduct demonstrating his “anti-paramilitarysipon”, which is in contrast to the intent he
supposedly shared with other members of the OuveiregcJCE that the paramilitaries commit
crimes to further the joint criminal enterpri$&.To support his argument, Mladtites what he
asserts is extensive evidence of his orders intioelao paramilitary groups® and meetings
recorded in his military notebooks in line with faipproacti*® A review of Chapter 9.3.13 of the
Trial Judgement reveals that the Trial Chambemaiticonsider Mladis orders to disband, arrest,
or eliminate paramilitary formations when addregsims mens reapertinent to the Overarching
JCE®'" Recalling that the Trial Judgement is to be ccersid as a whol&® the Appeals Chamber
observes that the Trial Chamber reviewed this emMidewhen assessing Mladi significant
contribution and noted that several orders wersgits to bring paramilitary units under the VRS’s

unified command®® Contrary to his alleged “anti-paramilitary positipthe Trial Chamber found

911 SeeTrial Judgement, paras. 4685-4688.

12 geeMladi¢ Appeal Brief, para. 30Bee alsdrial Judgement, paras. 4614, 4621, 4626, 4685-4688.

913 seeMladi¢ Appeal Brief, paras. 308-313; T. 25 August 2020 pp. 46, 47, 59.

914 Mladi¢ Appeal Brief, paras. 309, 310; T. 25 August 2020 pp. 52-54.

915 Mladi¢ Appeal Brief, para. 309, n. 45tkferring tg inter alia, Exhibits P356, P7390, P5113, P5112, P2873, P4038,
P5133, P1966, P7208, P5151, P5119, P5248, D99, D891, D921, D792, B&838sd. 25 August 2020 pp. 52-54.

916 Mladi¢ Appeal Brief, para. 309, n. 45&ferring to Exhibits P352, P353, P354, P356, P360.

917 SeeTrial Judgement, paras. 4613-4688.

918 See eg., Karadzi* Appeal Judgement, paras. 563, 7&anisé and Zupljanin Appeal Judgement, para. 138;
Sainovi et al Appeal Judgement, paras. 306, 32@3koski and TaulovskiAppeal Judgement, para. 67ti¢ Appeal
Judgement, para. 38.

19 The Trial Chamber considered evidence that, on 28 July Mi@Rj¢ ordered the disarmament of all paramilitary
formations, groups, and individuals in the territoryRepublika Srpskéy 15 August 1992 in order to put all armed
formations and individuals under the unified command of the \B®8Trial Judgement, paras. 3840, 44f&ferring

to Exhibit P5112, pp. 2-4. The Trial Chamber noted that, acegriti the order, those who carried out misdeeds or
crimes as well as paramilitary formations that refusede placed under the unified command of the VRS in
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that some units operated under VRS command whemesri were committed in the
Municipalities?® In this regard, the Trial Chamber found that, fratieast late June 1992, MIadi
commanded and controlled Pero Elez’s paramilitamy, which committed crimes in Kalinovik and
Foca Municipalities’? It also found that from 3 June 1992 onwards, Miachmmanded and
controlled the paramilitary unit under “LjubiSa $§va.k.a Mauzer”, which committed crimes in
Bijeljina Municipality.*** Therefore, the Appeals Chamber finds that Middils to establish that
the Trial Chamber erred in not considering his i“garamilitary position” in assessing hisens
rea for the Overarching JCE. The Appeals Chamber éurthotes that, of the evidence he
references, only a few items are orders from Mlaagli otherwise stemming from Mlaglito disarm

paramilitary formations that did not submit to VB&mmand?®

259. Mladi¢ further asserts that the Trial Chamber failedite gufficient weight to the “genuine
warnings in his orders for VRS soldiers to respketGeneva Conventions” and omitted to provide
any reasoning on why this “direct evidence” ofinignt did not form part of an evidentiary basis to
arrive at another reasonable inferefféeThe Appeals Chamber observes that the Trial Chambe
considered extensive evidence of his orders tmviolthe Geneva Conventions and expressly

addressed this evidence in its analysis of hins reain relation to the Overarching JCE.

cooperation with the MUP were to be disarmed, arresteticharged with crimesSeeTrial Judgement, para. 3840,
referring to Exhibit P5112, p. 3. The Trial Chamber also summarizédeage of Mladi’s further orders, issued on 17
August 1992 and 22 May 1993, regarding the disarmamentneliion, or liquidation of paramilitary formations that
refused to submit to VRS commar@®eeTrial Judgement, paras. 3847, 38&ferring to Exhibits P5116, p. 1, D1499,
pp. 1-3.

920 SeeTrial Judgement, paras. 4228, 44%@e alsdTrial Judgement, paras. 3829-3916.

92! See g, g., Trial Judgement, paras. 175, 176, 185, 620, 627, 629, 644, 655, 658, 666666451, 752, 766, 767,
773, 774, 791, 3051 Schedule B(e)(f), 3287(c)(e), 338&@H0, 3461, 3514, 3515, 3890-3894, 3897, 4228, 4239,
4399, 4402, 4641.

922 See e.g., Trial Judgement, paras. 167, 171, 172, 579, 592, 601, 31ZA(®), 3388(a), 3874-3879, 3965, 4228,
4239, 4398, 4403.

923 SeeExhibits P5112 (order dated 30 July 1992 and signed by #tadbring paramilitary formations under the
control of the VRS or to disarm by 15 August 1992); P5113 (cddéxd 30 July 1992 from the VRS First Krajina
Corps Command to subordinate units to bring paramilitanpdtions under VRS control or to disarm by 15 August
1992 with similar language to Mlad order from 30 July 1992); P1966, p. 8 (report dated Semet®2 from
Mladi¢ stating that all self-organizing units should be deployed/RS units or prosecuted); P5151, pp. 1, 3, 5
(document dated 14 September 1992 from the VRS First Krgov@s Command summarizing discussions at a
military roundtable from 13 September 1992 that wasrebaby the VRS Main Staff and Mlgdand stating that the
use of common military uniforms and insignia was consideea way to ban paramilitary formations that deviate
from the regulations on uniforms); P5119, p. 1 (document di@eBebruary 1993 from the VRS Main Staff to all
subordinate units to place military units under VRS cominar to disband); D99, p. 1 (directive dated 22 July 1992
from Mladi¢ noting that special assistance be given to internas tesked with discovering, exposing, or breaking up
paramilitary units); D792, p. 4 (a report dated 20 Aidip92 from the VRS First Krajina Corps Command bHyaan
order of the VRS Main Staff major activities lay aheadbolish all paramilitary formations so as to establism fir
military control and discipline). Other exhibits referencgdMiadi¢, including his notebooks, only discuss problems
with paramilitary formations or actions taken by indiatkiother than Mladipersonally.SeeExhibits P352, pp. 48,
207, 331, 338; P353, pp. 59, 164, 308; P354, pp. 48, 133; P356, p807234; P7390, p. 2; P2873, p. 3; P4038, p.
1; P5133; P7208, p. 3; D891, para. 5; D921, paras. 26, 27; D1995, pAs to Exhibit P360, the Appeals Chamber
has reviewed the page referenced in the MIAghpeal Brief (p. 150) and observes no discussion on paramilitats.

924 Mladi¢ Appeal Brief, para. 311; T. 25 August 2020 p. 59.

923eee.q., Trial Judgement, paras. 4363, 4515, 4517, 4518, 4520, 4526, 4855, 4687.
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According to the Trial Chamber, evidence aifer alia, his orders to respect the Geneva
Conventions “[was] not indicative of his true staie mind” as it was contradicted by “what
happened on the ground”, his provision of misinfation, and “his other contemporaneous
statements®?° In the Appeals Chamber’s view, the Trial Chambeg@soned assessment, based on
the totality of evidence, demonstrates its carefahsideration and ultimate rejection of the
“genuine” nature of Mladis orders. Mladi’'s appeal submissions merely reflect his disagre¢me
with the Trial Chamber's assessment of his ordersespect the Geneva Conventions without

demonstrating any error.

260. In a similar vein, the Appeals Chamber is not coogd by Mladi’'s contention that the
Trial Chamber failed to give sufficient weight, #@ny, to his orders to observe ceasefire
agreement®’ He argues that the Trial Chamber only made finsliow this evidence in relation to
his actus reusand “failed to see its direct evidentiary repreatan of [his] mens re&?® The
Appeals Chamber notes that the Trial Chamber censitlevidence of Mlaélis orders to observe
ceasefire agreements in various parts of the Tddgement, including the section discussing his
intent to further the common purpose of the Ovériag JCE>* As part of its reasoning on his
mens redor the Overarching JCE, the Trial Chamber considehat Mladi “appeared on various
occasions to pursue peaceful solutions to the iwbnfind made statements [...] indicating his
desire to further the peace process”, but thatséhactions and statements, sometimes providing
misinformation, [were] inconsistent with [his] otheonduct and [were] directly contradicted by his
other contemporaneous statementS'Similar to its assessment of his orders to resiecGeneva
Conventions, the Trial Chamber found that Mé&li‘involvement in peace negotiations [was] not
indicative of his true state of mind® The Appeals Chamber considers that Miadierely
disagrees with the Trial Chamber’s findings withdetmonstrating that the Trial Chamber failed to
consider, accord sufficient weight to, or provideremsoned opinion on his orders to observe

ceasefire agreements.

261. Based on the foregoing, the Appeals Chamber fihuidge Nyambe dissenting, that Miadi
fails to demonstrate any error in the Trial Chartbhassessment of direct and circumstantial

evidence in relation to his intent to achieve tbemmmon objective of the Overarching JCE.

926 SeeTrial Judgement, para. 4687.

927 SeeMladi¢ Appeal Brief, para. 312. According to Mlddithis evidence indicates that he ordered his soldiers to
abide by international humanitarian law rather than furthercommon criminal purpose of the Overarching J&&e
Mladi¢ Appeal Brief, para. 313.

928 Mladi¢ Appeal Brief, para. 312.

92 geee.g., Trial Judgement, paras. 4325-4328, 4340, 4388, 4677.

930 Trial Judgement, para. 4685ee alsdrial Judgement, paras. 4502-4512, 4546, 4646, 4676-4684.

%1 Trial Judgement, para. 4687.
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(ii) Alleged Error in Selectively Relying on Parts ofsésbly Speeches

262. The Trial Chamber found that, on 12 May 1992, &t 8" Session of the Bosnian Serb
Assembly (“18' Assembly Session”), KaradZipresented six strategic objectives, which most
prominently included the demarcation of a Serbittesseparate from any Croatian and Muslim
state and involved the separation of people aldhgi@lines®*? The Trial Chamber further found
that, during the same session, the assembly adtptesix strategic objectives and Migoamong
others present, clarified his understanding of dbjectives’™® Regarding the 2% Session of the
Bosnian Serb Assembly (“?4Assembly Session”), held on 8 January 1993, thal Tthamber
considered evidence that the assembly “adoptedaaimmous conclusion that Muslims should be
taken out of ‘Serbism’ forever, and that the Musjnas a nation, were a ‘sect’ of Turkish

provenance; a communist, artificial creation whish Serbs did not accept”

263. Mladi¢ submits that the Trial Chamber erred by relying'selective” parts of his speeches
at the 18 and 24' Assembly Sessions when it assessedrtgss regpertinent to the Overarching
JCE®* With respect to the 16Assembly Session, he argues that the Trial Changaee
insufficient weight to statements he made oppodimg common criminal objective of the
Overarching JCE, and that it “methodically isolajgtrases or passages and ascribed a sinister
meaning to them®®® In this regard, Mladi contends that the Trial Chamber referred to his
warnings “against genocidal actions” but “confu$eldis reference to protecting people with
fighting forces in the trench&¥’ Mladi¢ contends that the Trial Chamber also failed toviok® a
reasoned opinion for preferring certain parts af $tatement over othet¥ In his view, the Trial
Chamber failed to “properly assess” whether therifice that he only sought military success, as

opposed to permanent removal of civilians, wasaageable alternative conclusidfi.

264. Mladi¢ further submits that the same error is repeatecklation to the 24 Assembly

Session, whereby the Trial Chamber gave no wegghist statements calming other members of the

932 Trjal Judgement, para. 370Bee alsdrial Judgement, paras. 3694-3702, 3706, 4222, 4460, 48@%;ing tq inter
alia, Exhibit P431.

933 Trial Judgement, paras. 3703-3706, 3708, 4222, 4460, 4461, 46a5ing tq inter alia, Exhibit P431, pp. 31-35,
39, 41.

934 Trial Judgement, para. 462&ferring tq inter alia, Exhibit P6921, pp. 14, 15 (while the Trial Judgement refers
pages 96 and 97 of recorded minutes of tHeAgksembly Session, the Appeals Chamber notes that thesspond to
pages 14 and 15 of Exhibit P6921).

93> SeeMladic Appeal Brief, paras. 317, 320-333.

936 Mladi¢c Appeal Brief, paras. 321-328ee alsdl. 25 August 2020 pp. 58, 59.

937 Mladi¢ Appeal Brief, para. 322. Mlagliargues that, given a contextual reading, his statementilmisanilitary
combat.SeeMladi¢ Appeal Brief, paras. 322, 323.

938 Mladi¢ Appeal Brief, para. 321.

939 Mladi¢ Appeal Brief, paras. 321, 323, 325-327, n. 4@6erring tq inter alia, Exhibits D1514, D187, D540, P3483,
P794, P358, D962, P5040, D1982 (under s&al¢ alsd'. 25 August 2020 pp. 58, 59.
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assembly and defending UNPROF&®RHe contends that, rather than using his own sktésn
the Trial Chamber chose to use the statementshef®to infer his interi According to Mladt,
another reasonable inference exiétsjamely that he “sought only legitimate militarycsass (not
permanent removal of civilians*> He argues that, had the evidence been viewed tntlity, no
reasonable trier of fact could have establishetllthashared thenens reao achieve the objective
of the Overarching JCE*

265. The Prosecution responds that Migsliarguments are based on the erroneous premise tha
a few fragments of isolated evidence may show émadhne conclusions of the Trial Chamber that
are based on a “holistic assessment of thousanpieaés of evidence™> The Prosecution submits
that Mladt makes misleading and unsubstantiated assertiomsit alhe evidence without
demonstrating any unreasonableness in the TriamBhes approach’® and that he makes no
attempt to show an impact on findings in the Tdiatigement?’ According to the Prosecution, the
Trial Chamber considered Mla& claim that he sought only legitimate militarycsess but

reasonably rejected this on the basis of an ovdmihg body of contrary evidencé®

266. In relation to Mladé’s statements at the T ssembly Session, the Appeals Chamber is not
convinced by the submission that the Trial Changase insufficient weight to “statements made
by [Mladi¢] in opposition of the supposed aim of the commamioal objective of the
Olverarching] JCE®* The Appeals Chamber observes that the Trial Cheotdresidered Mladis
alleged warning “against genocidal actions” anceo#ections of his speech that appeared contrary
to the Bosnian Serb Assembly positl3iThe Trial Chamber also explicitly considered Mésli

claim that he only sought legitimate military suss&*

940 Mladi¢ Appeal Brief, para. 328.

941 Mladi¢ Appeal Brief, para. 329.

942 Mladi¢ Appeal Brief, para. 330.

943 Mladi¢ Appeal Brief, para. 321.

944 Mladi¢ Appeal Brief, paras. 332, 333.

945 prosecution Response Brief, para. 116.

946 prosecution Response Brief, paras. 98, Bctording to the Prosecution, the Trial Chamber mademaor in
relation to,inter alia, speeches made at the"1#nd 24' Assembly Session§eeProsecution Response Brief, paras.
119-124.

%7 prosecution Response Brief, para. 118.

948 prosecution Response Brief, para. 117.

949 seeMladi¢ Appeal Brief, para. 325ee alsMladic Appeal Brief, 322-326. T. 25 August 2020 pp. 58, 59.

90 see eg., Trial Judgement, paras. 3704, 3705, 44B@e alsoMladi¢c Appeal Brief, paras. 322, 324-326; T. 25
August 2020 pp. 58, 59. For instance, the Trial Chamber amesidis statements thatter alia:

‘There we cannot cleanse nor can we have a sieve toslfas only Serbs would stay, or that the
Serbs would fall through and the rest leave. Well that ig, whlinot, | do not know how Mr
Krajisnik and Mr Karad& would explain this to the world. People, that would beogae. We
have to call upon any man who has bowed his foreheitetground to embrace these areas and
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267. However, the Appeals Chamber notes that the Trn@er also considered the following
statements that Mlagimade at the #6Assembly Session, including:

‘UstaSas | know what kind of peopléJstaSasare. However, we must now see and assess [...]

who our allies and our enemies are, and which enemy wout@dier to handle. On the basis of

this we must make our move and eliminate them, eitmepaearily or permanently, so that they
will not be in the trenches>?

According to Mlad¢, the ‘thing’ that they were doing ‘need[ed] to be guardedtizeir] deepest
secret’. Serb representatives in the media and at poltitkd and negotiations would have to
present the goals in a way that would sound appealing to Wusehey wanted to win over and
the ‘Serbian people’ would need to know how to read betweeimts?1

Mladi¢ also noted that the enemy, a ‘common enemy, regardlesther it is the Muslim hordes

or Croatian hordes’ had attacked ‘with all its might frath directions’. He further said that

‘[w]hat is important now is either to throw both of theout employing political and other moves,
or to organize ourselves and throw out one by force of,antswe will be able to deal somehow
with the other?®*

268. In assessing hisnens rea the Trial Chamber recalled specific portions ofadik’s
statement to the effect that Bosnian Serb leadeesled to guard their “deepest secret”, that their
objectives needed to be presented in a way thagadgh to the Serbian people, and that what
Krajisnik and Karad# wanted would amount to genocitfé The Trial Chamber also recalled his
statement that “we must make our move and elimittem, either temporarily or permanently, so
that they will not be in the trenche¥® The Appeals Chamber observes that Mimdstatements,
together with his conduct, underpin the Trial Chandfinding that he possessed the intent for

crimes to be committed against Bosnian Muslims Bashian Croats on discriminatory grourids,

the territory of the state we plan to make. Heslg] [has his place with us and next to us.’ Trial
Judgement, para. 3704, n. 13968erring toExhibit P431, p. 35.

‘Fear, might, prays to no God, and God cares not for mi@yittthat does not mean that Muslims
have to be expelled or drowned [...] both Serbs and Muslims, wdt take care of one another
[...] [b]ut there are ways in which we can neutralise th@mal Judgement, para. 3705, n. 13906,
referring toExhibit P431, pp. 1, 35.

‘[Flor any man born in the area of the Serbian Republicasinix and Herzegovina or whose roots
reach back to here, there is only the first path, the patelas the path of honour, glory and
survival. However, | do not refer only to Serbs here.alTdudgement, para. 4460, n. 15880,
referring toExhibit P431, pp. 31, 32, 34.

91 5eeTrial Judgement, para. 4613, n. 163@&Terring toMladi¢ Final Trial Brief, para. 115.
92 Trial Judgement, para. 4460, n. 158@Berring to Exhibit P431, p. 33.

93 Trial Judgement, paras. 3704, 3708, 446ferring to, inter alia Exhibit P431, p. 34.

94 Trial Judgement, para. 4461, n. 158@8erring toExhibit P431, p. 41.

95 Trial Judgement, para. 4625.

98 Trial Judgement, para. 4625.

97 SeeTrial Judgement, para. 4686.
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and ultimately its finding that he shared the intém achieve the common objective of the
Overarching JCE®®

269. Given the foregoing, the Appeals Chamber is of Wi@wv that, contrary to Mladis
submissions, the Trial Chamber did not isolate ipnst of his statements at the™@ssembly
Session, ascribe a “sinister meaning” to them,tibemvise confuse his referenc@$Rather, as set
out above, the Trial Chamber took a balanced adcofulladi¢’s statements in their context and
considered them within the totality of evidenceadifhis statements and conduct pertinent to the
Overarching JCE®® Mladi¢ therefore fails to demonstrate that the Trial Changave insufficient
weight to or failed to refer to sections of his egte that were allegedly in opposition to the common
criminal objective of the Overarching JCE. Givee #xtensive consideration of his statements at
the 16" Assembly Session in the Trial Judgem®&hthe Appeals Chamber also rejects Méali
submission that the Trial Chamber erred by failtogprovide a reasoned opinion on why the

sections of the assembly transcript that it quatere allegedly “more important” than othéfs.

270. As to the 24 Assembly Session, Mladirefers to his interventions, contending that the
Trial Chamber did not give them sufficient weidfitin this regard, Mladi specifically points to:

(i) his attempt to calm assembly members and to thskn to not “appear too heated and
frightening” in order to “not create more damageoiarselves than necessaiy*;and (i) his
defence of UNPROFOR by stating: “I ask you not tevelop such climate towards the
UNPROFOR, there are those who work wéf The Appeals Chamber observes that the Trial
Chamber considered evidence relating to th® 24sembly Session but did not, in the Trial
Judgement, expressly summarize or refer to thermtits Mladi points to in his submissiofi®
Having reviewed the minutes of the™Assembly Session, the Appeals Chamber observés tha
Mladi¢ appeared to urge assembly members to not “appedrgated and frightening” in relation
to combat operations and that “35 aeroplanes tdbkfdhe Kennedy plane carrier thirty minutes
ago and are flying in an unidentified directiofi*He further made the statement to not antagonize
UNPROFOR in response to an incident where the Yiesident of Bosnia and Herzegovina,

travelling in an UNPROFOR vehicle, was killed byBasnian Serb soldier when the car was

98 SeeTrial Judgement, para. 4688.

99 seeMladi¢ Appeal Brief, paras. 321-323.

90 geeTrial Judgement, paras. 4685-468&e alsdTrial Judgement, paras. 4614-4684.
%1 5eeTrial Judgement, paras. 3704, 3705, 3708, 4460, 4461, 4625.

92 geeMladi¢ Appeal Brief, para. 321.

93 seeMladi¢ Appeal Brief, para. 328.

%4 seeMladi¢ Appeal Brief, para. 328, n. 48@ferring to Exhibit P6921, pp. 11, 12.

95 seeMladic Appeal Brief, para. 328, n. 48tkferring to Exhibit P6921, p. 12.

96 5eeTrial Judgement, para. 4627.

97 SeeExhibit P6921, p. 11.
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stopped and search&f Mladi¢ further stated that “I don’t know how we are gotogeturn to the
Conference in Geneva” because of this incidenttaat“we must have a very, very sober head” to
not “let some individual drive us to disasté!.The Appeals Chamber considers that, read in
context, these statements reflect self-interegratecting the image of the Bosnian Serb Assembly
rather than protecting non-Serbs or UNPROFOR. Mldkerefore fails to demonstrate that the
Trial Chamber erred by not expressly referringhtese statements or that these statements would

undermine findings in the Trial Judgement regardiisgnens rea

271. Mladi¢ further contends that, in relation to theé"24ssembly Session, the Trial Chamber
relied on statements of others to infer his intéfiHaving reviewed the pertinent portions of the
Trial Judgement as well as evidence relating to2ie Assembly Session, the Appeals Chamber
considers that the Trial Chamber accurately sunmedrevents at the session to the effect that
Mladi¢ was present’* and that the assembly unanimously adopted thelusion that Muslims
were a “sect” of Turkish provenance and an artficireation which the Serbs did not accépt.
However, the Appeals Chamber notes that there imdication in the Trial Judgement that the
Trial Chamber relied on these statements to infeirttent. Therefore, Mladifails to demonstrate

any error in this respect.

272. The Appeals Chamber now turns to Miaglisubmission that another reasonable inference —
his legitimate military goals — was available om thasis of his statements at thé" Ehd 24
Assembly Sessiofi§ as well as his orders on the protection of ciaiand on ceasefiré§ The
Appeals Chamber recalls that the standard of ppegybnd reasonable doubt requires a finder of
fact to be satisfied that there is no reasonabiéaeation of the evidence other than the guilthef t
accused’® It is further recalled that a trial chamber doex have to discuss every possible
hypothesis or inference it may have considerethragas it is satisfied that the inference it nedai

was the only reasonable oHé.

98 SeeExhibit P6921, p. 12.

99 SeeExhibit P6921, p. 12.

9% SeeMladi¢ Appeal Brief, para. 329¢ferring to Trial Judgement, para. 4627.

971 SeeTrial Judgement, para. 4627; Exhibit P6921, p. 11.

972 SeeTrial Judgement, para. 4627; Exhibit P6921, pp. 14, 15.

93 seeMladi¢ Appeal Brief, paras. 321, 323, 325-327, 330, 32 alsd. 25 August 2020 pp. 58, 59.

974 Mladi¢ distinguishes the exhibits he refers to as those coimgeprotection of civiliansseeMladi¢ Appeal Brief,
para. 325, n. 476&geferring tq inter alia, Exhibits D1514, D187, D540, P3483, P794, P358) and those concerning
“warnings in combat” or ceasefireseeMladi¢ Appeal Brief, para. 325, n. 47&ferring tq inter alia, Exhibits D962,
P5040, D1982 (under sealjee alsd'. 25 August 2020 p. 59.

975 SeeMrksi¢ and Sljivadanin Appeal Judgement, para. 220.

976 See Prii et al Appeal Judgement, para. 963ee alsoKaradZié Appeal Judgement, para. 598trksi¢ and
Sljivarcanin Appeal Judgement, para. 220.
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273. The Appeals Chamber observes that the Trial Chamtresidered Mladis claim that he
only sought legitimate military success rather tip@mmanent removal of Bosnian Muslim and
Bosnian Croat civilian8.’ As set out above, the Trial Chamber considerediI& interventions

at the 18 Assembly Session in a balanced mariitrmnd found that the totality of all his
statements and conduct demonstrated that he pessésrequisitenens red’® Furthermore, the
Trial Chamber discussed Ml& orders to respect the Geneva Conventions angratect
civilians ®° as well as to respect ceasefitésAs noted above, it found that these orders “wete n
indicative of his true state of mind”, as they wareonsistent with his other conduct, and directly
contradicted by his other contemporaneous statesf&rin this regard, the Trial Chamber found
that Mladt, inter alia, repeatedly used derogatory terms to refer to Boskluslims and Bosnian
Croats, made references to historical crimes cotachdagainst Bosnian Serbs, and made statements
indicating an intention to not respect the lawsvaf in Croatia in 1991, and it also considered his
later references to repeating the destructionciteftl during this conflict®® In light of the foregoing
evidence and the Trial Chamber's assessment, theead® Chamber finds, Judge Nyambe
dissenting, that the alternative inference Migglioposes is not reasonable. Mtaslisubmissions
amount to a disagreement with the Trial Chambes&gssment of evidence and ultimate finding on

his mens reavithout demonstrating any error in its conclusions.
(iv) Conclusion

274. On the basis of the foregoing, the Appeals Charfibds, Judge Nyambe dissenting, that
Mladi¢ demonstrates no error in the Trial Chamber’s figdhat he shared the intent to achieve the

common objective of the Overarching JCE.
(c) Conclusion

275. Consequently, the Appeals Chamber, Judge Nyamiserdiag, dismisses Ground 3.B of

Mladi¢’s appeal.

977 SeeTrial Judgement, para. 461@ferring toMladi¢ Final Trial Brief, para. 115.
978 SeeTrial Judgement, paras. 3704, 3705, 3708, 4460, 4461, 4625.

97° SeeTrial Judgement, paras. 4686, 4688.

%0 geee.g, Trial Judgement, paras. 4517-4520, 4524-4526, 4687.

%lgeee.g, Trial Judgement, paras. 4325-4328, 4340, 4388, 4677, 4687.

92 Trial Judgement, para. 4687.

983 SeeTrial Judgement, paras. 4617-4619, 4647-4650, 4666-4675, 4686.
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C. Alleged Errors Related to the Sarajevo JCE (Ground4)

276. The Trial Chamber found that the Sarajevo JCE edidtetween 12 May 1992 and
November 1995, with the objective of spreadingaieamong the civilian population of Sarajevo
through a campaign of sniping and shelling, inatgdihrough the commission of murder, terror,
and unlawful attacks against civilia®.It found that members of this joint criminal emese
included Radovan KaradZi Stanislav Gali, Dragomir MiloSewt, Monxilo KrajiSnik, Biljana
Plavsg, Nikola Koljevié, and Mladé.*® The Trial Chamber determined that Miadihared the
intent to further, and significantly contributedaohieving, the Sarajevo JCE’s common purp&se.
The Trial Chamber concluded that several snipind simelling incidents in Sarajevo, except in
relation to non-civilian victims, constituted murdeterror, and/or unlawful attacks against

civilians *®” and held Mladi guilty of these crimes through his participatiarttie Sarajevo JCE®

277. Mladi¢ submits that the Trial Chamber committed sevemalrg of law and fact in finding
the existence of, and that he participated in, $laeajevo JCE, and requests that the Appeals
Chamber reverse his convictions for the crimes afdar, terror, and unlawful attacks against

civilians in Sarajevé®

1. Alleged Errors Related to the Crime of Terror anlddit’s Mens RedGround 4.A)

278. Mladi¢ submits that the Trial Chamber erred in holding heésponsible for spreading terror
among the civilian population through a campaigrsiiping and shelling and in finding that he
intended to further the Sarajevo J&&In particular, he argues that the Trial Chambegcein: (i)
exercising jurisdiction over the crime of terf8t;(ii) failing to find that Sarajevo was a “defended
city”; °°2 (iii) finding the existence of the Sarajevo JCH d@hat Mladé shared the intent to further
the joint criminal enterpris€® and (iv) the assessment of specific intent fordtime of terror>*

The Appeals Chamber will address these conteniionsn.

%4 Trial Judgement, paras. 4740, 4892.

983 Trial Judgement, paras. 4740, 4892, 4893, 4921.

96 Trial Judgement, paras. 4893, 4921.

%7 Trial Judgement, paras. 3065, 3202, 3206, 3212.

88 Trial Judgement, paras. 4893, 4921, 5190, 5214.

99 SeeMladi¢ Notice of Appeal, paras. 39-50; MlédiAppeal Brief, paras. 336-56%ee alsoMladi¢ Reply Brief,
paras. 67-77.

9 geeMladic Appeal Brief, paras. 336-458.

91 seeMladi¢ Appeal Brief, paras. 336-372; T. 25 August 2020 pp. 60-64.
992 seaMladi¢ Appeal Brief, paras. 373-397.

993 SeeMladic Appeal Brief, paras. 398-442.

994 SeeMladi¢ Appeal Brief, paras. 443-458.
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(a) Alleged Errors in the Exercise of Jurisdiction otteg Crime of Terror

279. The Trial Chamber determined that it had jurisdictover acts of violence the primary
purpose of which was to spread terror among thiéiarivpopulation as a violation of the laws or
customs of war punishable under Article 3 of th&YCStatute (“crime of terror”), as charged under
Count 9 of the Indictment® In making this determination, the Trial Chambecalked that the

ICTY Appeals Chamber in th&ali¢ and D. MiloSevi cases had confirmed that the ICTY had
jurisdiction over the crime of terror and found mag in Mladi’s submissions that would lead it to

deviate from the established jurisprudefie.

280. Mladi¢ submits that the Trial Chamber erred in exercigingsdiction over the crime of
terror and convicting him of this crime, and redaethat the Appeals Chamber reverse his
conviction under Count 9 of the Indictméntin particular, he argues that the Trial Chambieda

to give sufficient weight to his submissions thiaére exist cogent reasons to depart from the
jurisprudence which holds that the ICTY had jurcsidin over the crime of terror, asserting that the
prohibition of spreading terror among the civiliappulation did not extend to its penalization
under customary international law during the peddiis Indictment due to insufficient evidence
of settled, extensive, or uniform state practMladi¢ further argues that the Trial Chamber was
prohibited from exercising jurisdiction over thenge of terror because it was not defined with
sufficient specificity to be foreseeable at the dirof the Indictment, therefore infringing the

principle ofnullum crimen sine leg&®

281. The Prosecution responds that the ICTY had jurisdicover the crime of terror because it

formed part of customary international law at tb&evant time and that Mlagfails to show any

99 Trial Judgement, paras. 3011, 3184, 3185.

99 Trial Judgement, para. 318%ferring to Gali: Appeal Judgement, paras. 87-80, MiloSevi: Appeal Judgement,
para. 30.

97 SeeMladi¢c Appeal Brief, paras. 336-372; T. 25 August 2020 pp. 6(584. alsdl. 26 August 2020 pp. 66-68. The
Appeals Chamber notes that Mladioes not raise the allegation that the Trial Chamivedeén exercising jurisdiction
over the crime of terror in his notice of appeal, thaikrfg to meet the requirements of Rule 133 of the Ridesvever,
considering that the Prosecution does not object to Mtathilure and responds to his arguments, and in lighhef
importance of the issues raised, the Appeals Chamber choosesrcise its discretion to consider Migdsgliarguments
in order to ensure the fairness of the proceedi@fisBikindi Appeal Judgement, para. imbaAppeal Judgement,
para. 12.

98 SeeMladic Appeal Brief, paras. 336, 337, 341-347; T. 25 August 20206054, referring tg inter alia, Gali¢
Appeal Judgement, Separate and Partially Dissentingi@pof Judge Schombur@®. MiloSevi Appeal Judgement,
Partially Dissenting Opinion of Judge Liu Daqu#rpsecutor v. DuSko Tatla/k/a “Dule”, Case No. IT-94-1-AR72,
Decision on the Defence Motion for Interlocutory Appeal orisdiistion, 2 October 1995 Tadié Decision of 2
October 1995”), para. 9%ee alsaMladi¢ Reply Brief, paras. 67-69; T. 26 August 2020 pp. 66, 6adklldoes not
dispute that a prohibition of spreading terror among thidian population existed under customary international law a
the time of his IndictmenBeeMladi¢ Appeal Brief, para. 341; T. 25 August 2020 p. 60.

999 SeeMladic Appeal Brief, paras. 350, 352-371; T. 25 August 2020 pSéd.alsdvladic Reply Brief, paras. 70, 71.
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cogent reasons to depart from established ICT¥pmidence in this respe€f® The Prosecution
further asserts that: (i) at the time of Mi&di crimes, several states on four continents had
criminalized terror, and the widespread ratificatlly 1992 of Additional Protocols | and Il to the
Geneva Conventions of 1949 (“Additional Protocold)rther demonstrates the customary
international law status of the crime of tert8t: (i) the principle ofnullum crimen sine legdoes

not demand that crimes under customary interndtitm& be measured by the standards of
specificity required for statutory provisioh¥? and (iii) the crime of terror was defined with
sufficient specificity and was foreseeable to Méadparticularly since laws of the former

Yugoslavia had criminalized terrdt®®

282. Mladi¢ replies that the ICTY Appeals Chamber in Gali¢c andD. MiloSevi cases did not
consider the absence of a widespread or representatiminalization of terror, and that, in
penalizing terror, the former Yugoslavia did nobptithe language of the Additional Protocols or

attempt to define the concept of terror after yaiij the Additional Protocol€%*

283. The Appeals Chamber recalls that the ICTY Trial @bar in theGali¢ case determined, by
majority, that the ICTY had subject-matter juridéio over the crime of terror under Article 3 of
the ICTY Statuté®® The ICTY Appeals Chamber in the same case confirrbg majority, the

ICTY’s jurisdiction over the crime of terror, clfying that customary international law imposed
individual criminal responsibility for violationsfahe prohibition of terror against the civilian
population at the time of the commission of themers for which Gadi was convicted®® The

ICTY Appeals Chamber in thB. MiloSeve case, by majority, subsequently reaffirmed the IGTY

jurisdiction over the crime of terrof°” In light of this jurisprudence, the Appeals Chambe

1000 prosecution Response Brief, paras. 128, 131-133; Augist 2020 pp. 106-109. According to the Prosecution,
Mladi¢ simply complains that there was insufficient state pradtiat he ignores that th@®ali¢c Appeals Chamber did
not rely on national lawseeT. 25 August 2020 p. 107.

1001 prosecution Response Brief, paras. 134-5&@ alsdrotocol Additional to the Geneva Conventions of 12 August
1949, and relating to the Protection of Victims of Intgfonal Armed Conflicts (Protocol 1), 8 June 1977, 1125
U.N.T.S. 3 (“Additional Protcol I"); Protocol Additionabtthe Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of Non-International Armed Cart8li (Protocol II), 8 June 1977, 1125 U.N.T.S. 609
(“Additional Protocol II").

1002 prosecution Response Brief, para. 137.

1003 prgsecution Response Brief, paras. 137-139; T. 25 Augusti0208, 109.

1004 Mladi¢ Reply Brief, paras. 67-78ee alsdl. 26 August 2020 p. 68.

1005 Gali¢ Trial Judgement, para. 138ee Gali Trial Judgement, paras. 63-13Bee also Gatfi Trial Judgement,
Separate and Partially Dissenting Opinion of Judge NietdaNpearas. 108-113.

1006 Gali¢ Appeal Judgement, para. 3ee Gati Appeal Judgement, paras. 86-Se also Gali Appeal Judgement,
Separate and Partially Dissenting Opinion of Judge Schompbanags. 2, 4-22, 24.

107 p_ Milosevit Appeal Judgement, para. 3Bee alsd. MiloSevi: Appeal Judgement, Partly Dissenting Opinion of
Judge Liu Daqun, paras. 1-13. The Appeals Chamber noteth¢hklCTY Appeals Chamber in thli¢ et al case, by
majority, upheld convictions for the crime of terrSee Prli et al Appeal Judgement, paras. 424, 562-564, 1774-1789,
2017-2026, 2400-2402, 2406, 2800-28B2;j¢ et al Trial Judgement, Volume 3, paras. 1689-1652¢ also Prd et

al. Appeal Judgement, Partially Dissenting, Dissentingn@ps and Declaration of Judge Liu Daqun, paras. 8-10
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considers that the matter of the ICTY'’s jurisdiatiover the crime of terror was settled by the ICTY
Appeals Chamber and was therefore binding on tie Thamber in the present cdS8® As it was
not open to the Trial Chamber to depart from thistang jurisprudence in this respect, the Appeals
Chamber rejects Mlaéls contention that the Trial Chamber erred in falito give sufficient

weight to his submissions that there exist cogeasons to do so.

284. As to whether there exist cogent reasons for thee&fs Chamber to depart from the
jurisprudence in this regard, the standards of katpereview require Mladito demonstrate that
the decision to exercise jurisdiction over the eriai terror was made on the basis of a wrong legal
principle or was “wrongly decided, usually becatls=judge or judges were ill-informed about the
applicable law™®® In this respect, Miadi relies chiefly on the dissenting views of Judges
Schomburg and Liu in th&ali¢ andD. MiloSevi: Appeal Judgements, respectively, to argue that
the state practice referred to by the majorityhia Gali¢c Appeal Judgement was not sufficiently
extensive, uniform, or representative to give tséndividual criminal responsibility for spreading

terror among the civilian population under custopiaternational law at the relevant tirtf&°

285. A review of theGali¢ Appeal Judgement reveals that the judges of thenthappplied the
same legal principles as Judge Schomburg ifGihle’ case and Judge Liu in tie MiloSevi case

in reaching their conclusions, namely that: (i) k6@Y has jurisdiction to prosecute a violationeof
rule of international humanitarian law under Ai@ of the ICTY Statute when four conditions are
fulfilled, including when “the violation of the relmust entail, under customary international law,
the individual criminal responsibility of the persdreaching the rule” (“Fourth Condition*§*
and (ii) the fulfilment of the Fourth Condition madge inferred from,inter alia, state practice

indicating an intention to criminalize the violatit?

(wherein Judge Liu reiterated his position that the IGI0és not have jurisdiction over the crime of terror drat
such convictions should therefore have been vacated bebeuseme did not exist under customary international law
at the relevant time). In addition, despite opposition td@7eY’s jurisdiction over the crime of terror by Karadat
trial, the ICTY Trial Chamber in thKaradz¢ case reiterated that Article 3 of the ICTY Statuteezevthe crime of
terror, and entered a conviction for it, which was uphealdappeal.See KaradZ Appeal Judgement, para. 777;
Karadzi Trial Judgement, paras. 458, 6008, 6022, 6@ftsecutor v. Radovan KaradziCase No. IT-95-05/18-PT,
Karadzt Pre-Trial Brief, 29 June 2009, paras. 24, 25.

108 5ee Aleksovskippeal Judgement, para. 1Bee also Gotovina et.decision of 1 July 2010, para. 24.

10095ee suprpara. 14 and references cited therein.

1019 seeMladic Appeal Brief, paras. 341-347; T. 25 August 2020 pp. 61-63; ARudfist 2020 pp. 66, 67.

1011 Gali¢ Appeal Judgement, para. 9&ali¢ Appeal Judgement, Separate and Partially Dissenting @pafidudge
Schomburg, para. &. MiloSevié Appeal Judgement, Partly Dissenting Opinion of JudgeDdgun, para. 2See also
Tadi¢c Decision of 2 October 1995, para. 94.

1912 Gali¢ Appeal Judgement, para. 93ali¢ Appeal Judgement, Separate and Partially Dissenting @pafidudge
Schomburg, para. ‘D. MiloSevi Appeal Judgement, Partly Dissenting Opinion of Judge Liu Dgopnas. 6, 10See
also Tadi Decision of 2 October 1995, para. 128.
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286. In concluding that the Fourth Condition was fuéfdl, the judges of the majority in tksali¢
case consideredhter alia, that: (i) references to terror as a war crimeld¢dae found in national
and multinational documents as early as 1919 amth: 9’ (ii) numerous states, including the
former Yugoslavia, had criminalize@rrorizing civilians as a method of warfare orartime of

War;1014

and (iii) a court in Croatia had entered a comerctunder,inter alia, Article 51 of
Additional Protocol | and Article 13 of Addition&rotocol Il for acts of terror against civilians
which occurred between March 1991 and January 1883udge Schomburg in ti@ali¢ case and
Judge Liu in théD. MiloSevi: case, by contrast, expressed doubt as to wheth@vtbence referred
to by the majority in th&ali¢ case was sufficiently extensive and uniform t@lelssh customary

international lawt®®

287. In the Appeals Chamber’s view, Judge SchomburbeGhali¢ case and Judge Liu in tie
MiloSevié case applied the same legal principles as therityajo the Gali¢ case in determining the
sufficiency of the evidence of state practice befttem and merely disagreed on the réStiit.
Bearing in mind that “two judges, both acting resday, can come to different conclusions on the
basis of the same evidence, both of which are redse’!'® the Appeals Chamber finds that
Mladi¢ fails to demonstrate that the finding by the ICRppeals Chamber that the ICTY had
jurisdiction over the crime of terror was made e basis of a wrong legal principle or was
wrongly decided. In the absence of cogent reasmdgpart from the controlling jurisprudence, the
Appeals Chamber finds no error in the Trial Charigbefetermination that the ICTY had

jurisdiction over the crime of terror in the presease.

288. As to Mladi’s contention that the definition of the crime efrbr nonetheless violated the
principle of nullum crimen sine legéor lack of specificity and foreseeability*° the Appeals
Chamber notes that the Trial Chamber set out taments of the crime in accordance with the
ICTY Appeals Chamber’s definition in ti@ali¢ Appeal Judgement, as clarified in theMiloSeve
Appeal Judgemeri?? In particular, the Trial Chamber stated that thme of terror requires proof

of, inter alia, acts or threats of violence committed with thamgiry purpose of spreading terror

10135ee Gali Appeal Judgement, para. 93 and references cited therein

101 See Galt Appeal Judgement, paras. 94-96 and references citedntherei

101°5ee Galt Appeal Judgement, para. 97 and references citednherei

1016 b Milosevit Appeal Judgement, Partly Dissenting Opinion of Judge LiuubBagaras. 6-8Gali¢c Appeal
Judgement, Separate and Partially Dissenting Opinion geJ8dhomburg, paras. 8-10.

1017 See D. Milosevi Appeal Judgement, Partly Dissenting Opinion of Judge Lagud, paras. 6-8Gali¢ Appeal
Judgement, paras. 94, 95ali¢ Appeal Judgement, Separate and Partially Dissenting @pofidudge Schomburg,
paras. 7-11.

1018 5ee NtawukulilyayBppeal Judgement, para. 15 and references citednherei

1019 seeMladic Appeal Brief, paras. 350, 352-371; T. 25 August 2020 p. 64.

1020 SeeTrial Judgement, paras. 3186-3188.
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among the civilian population and directed agatinstcivilian population or individual civilians not

taking direct part in hostilities causing the viasi to suffer grave consequenc¥s.

289. Relying on Judge Shahabuddeen’s separate opinitreiBali¢ Appeal Judgement stating
that “there is neither the requireginio juris nor state practice to support the view that cuarym
international law knows of a comprehensive defimitjof terror]”}°*? Mladi¢ argues that the ICTY
was not in a position to define the elements ofdfime°?® He further contends that the definition
adopted by the ICTY, particularly the requiremdmdttvictims suffer “grave consequences” from
the acts or threats of violence, did not providel@ar gravity threshold and was improperly

determined through a jurisdictional analysis whicis developed after the Indictment peritid.

290. The Appeals Chamber recalls that the principlenadfum crimen sine legeequires that a
person may only be found guilty of a crime in redpaf acts which constituted a violation of a
norm which existed at the time of their commissitfi Moreover, the criminal liability in question
must have been sufficiently foreseeable and thedeaviding for such liability must have been
sufficiently accessible at the relevant tiffié’. This principle does not, however, prevent a court
from interpreting and clarifying the elements ofparticular crime, nor does it preclude the

progressive development of the law by the c&iftt.

291. The Appeals Chamber notes that Judge Shahabudgeeified in his separate opinion in
the Gali¢ Appeal Judgement that: (i) he agreed with the vikat terror as charged is a crime
known to customary international [a#?® (i) the ICTY could recognize that customary
international law does know of a core or predominaeaning of “terror” for which there was
individual criminal responsibility at the materiihes®?° and (iii) he was satisfied that a serious

violation of the laws or customs of war within theeaning of Article 3 of the ICTY Statute,

102 SeeTrial Judgement, para. 3186.

1922 Gali¢ Appeal Judgement, Separate Opinion of Judge Shahabuddeer8. para

1023 5eeMladic Appeal Brief, paras. 354-358.

1024 SeeMladi¢ Appeal Brief, paras. 359-37fkferring tq inter alia, Tadié Decision of 2 October 1995, para. 94.

1025 see Prosecutor v. Milan Milutinaviet al, Case No. IT-99-37-AR72, Decision on Dragoljub OjdanMotion
Challenging Jurisdiction Joint Criminal Enterprise21 May 2003 (Milutinovi¢ et al. Decision of 21 May 2003"),
para. 37;Prosecutor v. Zlatko AleksovsiCase No. IT-95-14/1-AR77, Judgment on Appeal by Anto Nobgairst
Finding of Contempt, 30 May 2001AleksovskiContempt Appeal Judgement”), para. 88jebii Appeal Judgement,
para. 576 AleksovskiAppeal Judgement, para. 1Z8e also Prosecutor v. Enver Hadzihasahetial, Case No. IT-
01-47-AR72, Decision on Interlocutory Appeal Challengingstiction in Relation to Command Responsibility, 16
July 2003 (Hadzihasanovi et al. Decision of 16 July 2003"), para. 51.

1026 Milutinovi¢ et al. Decision of 21 May 2003, paras. 37, 38. In the case ftamational tribunal such as the ICTY,
accessibility does not exclude reliance being placed ow avlach is based on custofdadzihasanovi et al. Decision
of 16 July 2003, para. 34.

1927 Milutinovi¢ et al. Decision of 21 May 2003, para. 36glebii Appeal Judgement, paras. 173, SAéeksovski
Appeal Judgement, paras. 126, 127.

1928 Gali¢ Appeal Judgement, Separate Opinion of Judge Shahabuddeser8.par

1929 Gali¢ Appeal Judgement, Separate Opinion of Judge Shahabuddesent.par
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namely, by resorting to the core of terror, gives to such responsibilityvhich existed at the time
of the alleged acts of the appelldlt In the view of the Appeals Chamber, the ICTY Agdpea
Chamber in théali¢c andD. MiloSevi cases merely clarified the elements of the crimeeobr,
which existed in customary international law, floe ppurposes of Article 3 of the ICTY Statdt&:
The Appeals Chamber considers that this is comdigtgh the principle ofiullum crimen sine lege
as recalled above. Consequently, Méafdiils to show any error in the Trial Chamber’s legaiion

of the elements of the crime of terror as clarifigtthe ICTY Appeals Chamb&}?

292. As to foreseeability, the Appeals Chamber recatfiat tthe accused must be able to
appreciate that his conduct was criminal in thessegenerally understood, without reference to any
specific provision®*® Although the ICTY did not apply the law of the fieer Yugoslavia to the
definition of the crimes and forms of liability win its jurisdiction, it had recourse to domestw|

for the purpose of establishing that the accuseddceeasonably have known that the offence in
guestion or the offence committed in the way charge the Indictment was prohibited and
punishable?*

293. To this end, it is worth noting that the Criminabd®2 of the Socialist Federal Republic of
Yugoslavia (“SFRY” and “Criminal Code of the SFRYf&spectively) in force at the time of the
Indictment period provided thafw]hoever, in violation of the rules of internatiotal effective
at the time of war, armed conflict, or occupationjers that the civilian population be subject to
[...] application of measures of intimidation and tefror] shall be punished by imprisonment for
not less than five years or by the death penaff’In addition, the military manual of the SFRY
applicable at the time providedter alia, that: (i) “serious violations of the laws of wgare
considered] as criminal offence¥™ (ii) “[w]ar crimes and other serious violations of the lavs
war include[...] the application of measures of intimidation andraie [against a civilian
population”; 1%’ (iii) “[aJttacking civilians for the purpose of terrorisingem is especially
prohibited”°*® and (iv) ‘{plersons who commit a war crime, or any other graweéation of the

laws of war,[...] may also answer before an international courtsu€h a court has been

1030 Gali¢ Appeal Judgement, Separate Opinion of Judge Shahabuddeserf.par

10315ee D. MiloSeviAppeal Judgement, paras. 31-&ali¢ Appeal Judgement, paras. 100-104.

1932 Trjal Judgement, paras. 3186-3188.

1033 4adzihasanovi et al. Decision of 16 July 2003, para. 34.

1034 Milutinovi¢ et al. Decision of 21 May 2003, paras. 40, 41.

1035 geeArticle 142 of the Criminal Code of the SFRY, adopted on 28eBeiper 1976, entered into force on 1 July
1977, and repealed by the Criminal Code of the Republic dfi&®n 1 January 2006Bee alsoGali¢ Appeal
Judgement, nn. 302, 303.

1036 SeeArticle 18 of the Regulations on the Application of mm@tional Laws of War in the Armed Forces of the
SFRY, adopted on 13 April 1988 (“SFRY Military Manual3ee also Gadi Appeal Judgement, n. 304.

1037 SeeArticle 33(2) of the SFRY Military ManuaBee also Gati Appeal Judgement, n. 304.
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established’®*® Against this background, the Appeals Chamber demsithat Mladi does not
demonstrate that the crime of terror was not reslsigrforeseeable to him at the time of the events

charged in the Indictment.

294. Furthermore, in the Appeals Chamber’s view, thecijgation that, for the purposes of
Article 3 of the ICTY Statute, the crime of terratso requires that victims suffered “grave
consequence§“’,40 in no way detracts from the conclusion that Miadould reasonably have
known that the commission of acts or threats ofevioe the primary purpose of which is to spread
terror among the civilian population was prohibitadd punishabl&®** The Appeals Chamber
finds, Judge Nyambe dissenting, that Miadbnsequently fails to demonstrate that the Trial
Chamber erred in exercising jurisdiction over thigme of terror due to lack of specificity and

foreseeability in its definition.

(b) Alleged Error in Failing to Find that Sarajevo vea¥Defended City”

295. In finding the existence of the Sarajevo JCE, thalTChamber considerethter alia, that,
about two days after the policy regarding Sarajeas outlined at the i'BAssemny Session, the
SRK commenced its heavy shelling of Sarajevo, whiegether with regular and frequent sniping,
continued throughout the Indictment perf8tf The Trial Chamber found that the objective of the
joint criminal enterprise involved the commission ioter alia, the crime of terror, and that “the
infliction of terror among the civilian populatiomas used to gain strategic military advantages and
done out of ethnical vengeanc&*? In making these determinations, the Trial Chantegected
Mladi¢’'s arguments that Sarajevo was a valid militarygéarthat could not be seen as an
“undefended city” pursuant to Article 3(c) of th@TY Statute'***

296. Mladi¢ submits that, in convicting him of the crime ofrte, the Trial Chamber erred by
misconstruing and failing to give sufficient weigttt his submissions regarding Sarajevo as a

“defended city” pursuant to Article 3(c) of the I€TStatute'* In particular, he argues that the

1038 seeArticle 67 of the SFRY Military ManuaBSee also Gafi Appeal Judgement, n. 304.

1039 seeArticle 20 of the SFRY Military ManuaBSee also Gafi Appeal Judgement, n. 304.

1040 geeTrial Judgement, para. 318Bee also D. MiloSe&iAppeal Judgement, paras. 32, 33.

1041 Mladi¢’s contention that the definition of the crime of terror addpby the ICTY provided an unclear gravity
threshold creating “two distinct sets of victimseéMladi¢ Appeal Brief, paras. 365, 366) also does not demonstrate
an error. The “grave consequences” requirement to which Mpaadnts in this respect is jurisdictional, meaning that
the crime of terror victim group remains the same: “théi@an population or individual civilians not taking diregéart

in hostilities”, but that the ICTY could only exerciss jtrisdiction over the crime where the grave consequences
requirement is meSeeTrial Judgement, para. 3186ee also D. MiloSe&iAppeal Judgement, paras. 31-33.

1042 Trial Judgement, para. 474Bee alsdrial Judgement, paras. 1855-1913, 1915-2215, 4734-4739.

1943 Trjal Judgement, para. 474Bee alsdrial Judgement, paras. 3201, 3202.

1944 Trjal Judgement, paras. 4693, 4733.

1045 seeMladi¢c Appeal Brief, paras. 373-388ee alsdvladic Appeal Brief, paras. 425, 467, 487.
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Trial Chamber “erred by failing to consider Sarajeas a defended city which constituted a
legitimate military objective®®*® Mladi¢ contends that, had the Trial Chamber understoat an
considered his submissions in this respect, itccoot have concluded that terror was the primary
purpose of the campaign in Sarajevo and that heegesd the requisiteens redor this crime!®4’

Accordingly, Mladt requests that the Appeals Chamber reverse hisatmmvunder Count 9 of the

Indictment:®4

297. The Prosecution responds that Sarajevo as a whadenat a legitimate military target and
that the Trial Chamber rightly rejected Ml&si argument about Sarajevo as a “defended &1y

It contends that, regardless of the presence dirfege military targets within Sarajevo, or of the
military advantage offered by holding the city, istichction must be made between civilian and
military objectivest®®® The Prosecution also contends that Miadas not charged with attacking
undefended locales, but with terrorizing, unlawfttacking, and murdering civilians as violations

of the laws or customs of war pursuant to Articlef 3he ICTY Statuté>!

298. Mladi¢ replies that he does not contend that Sarajevibsientirety constituted a valid
military target but rathethat Sarajevo, as a defended city, constitutedid wlitary objectivel®®?

Mladi¢ further asserts that he does not contend thagj@areng a city as “defended” allows a party
to avoid their obligations of distinction, but m&ims thathe Trial Chamber’s conclusion that his
primary objective in Sarajevo was to spread teamong the civilian population was not the only

reasonable inference available on the evidéfide.

299. The Appeals Chamber recalls that Article 3 of t88Y Statute sets out a non-exhaustive
list of punishable violations of the laws or custoaf war, includingjnter alia, under Article 3(c),
the “attack, or bombardment, by whatever meansymafefended towns, villages, dwellings, or
buildings” (“crime of attacking undefended localg¥® The crime of attacking undefended locales
is thus one of the violations of the laws or custooh war within the jurisdiction of the ICTY
pursuant to Article 3 of the ICTY Statute, whiclelude, for instance, the crimes of murder, terror,

unlawfully attacking civilians, or hostage-takitfj®> Mladi¢ asserts that “the reference to Article 3

1046 Mladi¢ Appeal Brief, para. 380.

1047 SeeMladi¢ Appeal Brief, paras. 374, 377-395.

1048 Mladi¢ Appeal Brief, paras. 375, 396, 397.

1049 seeProsecution Response Brief, paras. 140-143.
1050 prosecution Response Brief, paras. 140-142.

1051 prosecution Response Brief, para. 142.

1052 Mladi¢ Reply Brief, para. 72.

1953 Mladi¢ Reply Brief, para. 72.

105% Article 3(c) of the ICTY Statute.

1955 Cf, Kupreskd et al. Trial Judgement, paras. 698, 742.
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in the [Ilndictment should be understood itwlude a reference to Aficle] 3(c)”.1056 However,

nothing in the Indictment, Prosecution Pre-Triale®t*>’

or trial record suggests that Mladvas
charged with the crime of attacking undefendedlexcaviladt therefore does not demonstrate that
the Trial Chamber erred by failing to give sufficieweight to his submissions and consider

Sarajevo as a “defended city” pursuant to Artidle) ®f the ICTY Statute.

300. Moreover, Mladt conflates the question of whether Sarajevo wadedehded city” with
whether it contained legitimate military objecti8® In this respect, the Appeals Chamber recalls
that the principle of distinction requires parttesa conflict to distinguish at all times betweée t
civilian population and combatants, or civilian amdlitary objectives, such that only military
objectives may be lawfully attacked and the prahihi on targeting civilians is absolut&® As
such, Mladt’'s general assertion that the strategic militarypamiance, nature, and location of
Sarajevo rendered the city and its contents broadlyject to legitimate attack falls to be
rejected-%°

301. The Appeals Chamber is also not persuaded by Kfadiuggestion that, if the Trial
Chamber had recognized Sarajevo’s strategic nyilitaportance, it could not have concluded that
the campaign in Sarajevo was primarily aimed aéaging terror as opposed to gaining military
advantageé®’ The Appeals Chamber observes that the Trial Chaeicitly recognized that the
infliction of terror among the civilian populatioas the primary purpose of the sniping and shelling
incidents in Sarajevo, was used to gain a strategitary advantagé®®? In this respect, the Trial
Chamber considered evidence showimger alia, that: (i) many civilians were targeted while
carrying out daily activities of a civilian natu@ when present at sites that were known as
locations where civilians gatheré®? (ii) several of the sniping and shelling attacksrevcarried

out during cease-fires or quiet periods, and @wu#i were more prone to being targeted when

1056 Mladi¢ Appeal Brief, para. 378.

1057 prosecutor v. Ratko Mladi Case No. IT-09-92-PT, Prosecution Pre-Trial BriefF2ruary 2012.

108 Article 59 of Additional Protocol I, which prohibits pasi¢o a conflict to attack, by any means whatsoever, non-
defended localities, defines the concept of a non-defendéityasan “inhabited place near or in a zone where armed
forces are in contact which is open for occupation by an aslyplarty”. Article 52 of Additional Protocol |, by
contrast, prohibits attacks against civilian objects and gesvithat attacks shall be strictly limited to miltar
objectives, which it defines as “those objects which lgirt nature, location, purpose or use make an effective
contribution to military action and whose total or partiaktruction, capture or neutralization, in the circumstances
ruling at the time, offers a definite military advantage”.

1059 SeeKaradzit Appeal Judgement, paras. 486-488; MiloSevé Appeal Judgement, paras. 53, Bali¢ Appeal
Judgement, para. 19BlaSkié Appeal Judgement, para. 109.

1080 seaMladic Appeal Brief, paras. 379-386ee also D. Milo$ewiAppeal Judgement, para. 54.

1061 seaMladic Appeal Brief, paras. 380, 388.

1062 geeTrial Judgement, paras. 3201, 4740.

1083 SeeTrial Judgement, para. 320eferring to Scheduled Incidents F.1, F.3, F.5, F.11, F.12, F.13, F.16, 6.8,
G.7, and Unscheduled Sniping Incidents of 31 March 1993, B41893, 5 August 1993, 9 November 1993, 24
October 1994, 10 December 1994.
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circumstances suggested that the shooting or shdilad stopped and it was safe for civilians to
continue their daily activitie¥® (iii) numerous civilians were targeted while thegre at home or
in neighbourhoods where there was no military @gtior military personnel and equipment present
in the immediate vicinity®®® (iv) the period of sniping and shelling continuéatgely unabated,
over almost four year$?® and (v) civilians in Sarajevo lived in extreme ammhstant fear of being

hit by sniper or artillery firé®®’

302. In view of the above, the Appeals Chamber findsigguNyambe dissenting, that Mladi

fails to demonstrate that no reasonable trier of €émuld, in principle, have concluded that terror
was the primary purpose of the shelling and snigiagpaign in Sarajevo. To the extent that
Mladi¢ alleges specific errors in the Trial Chamber'seasment of evidence in this respect, the

Appeals Chamber will evaluate such allegationsoimection with the supporting submissions.

(c) Alleged Errors Relating to the Existence of a Sa@jJCE and Mladis Intent

303. In finding the existence of the Sarajevo JCE arad Mladi shared the common criminal
purpose and intended to establish and carry ownapaign of sniping and shelling against the
civilian population of Sarajevo, the Trial Chamlmmsideredijnter alia, that the policy of the
Bosnian Serb leadership with regard to Sarajevo auakined at the 15 Assembly Session, and
that Mladt personally directed the SRK to shell Sarajevo eudits utilities to force inhabitants
outside!?®® The Trial Chamber also noted that some of theemdd received may indicate that the
Bosnian Serb leadership was genuinely concernell thi¢ well-being of civilian$®®® In this
respect, the Trial Chamber pointed to statementsassiurance by Bosnian Serb officials to
international organization§/® including Mladi’s assurances that Sarajevo was “under no threat
from the VRS  as well as certain orders prohibiting firing atilkans without approval®’? The
Trial Chamber concluded, however, that these coatdserve as a reliable basis for determining the
Bosnian Serb leadership’s true state of mind ihtligf the totality of the evidend8” The Trial

Chamber considereghter alia, that Mladé's statements at the 16Assembly Session, as well as

1064 SeeTrial Judgement, para. 32Q&ferring toScheduled Incidents F.11, F.13, F.15, G.6.
10%% geeTrial Judgement, para. 320teferring to Scheduled Incidents F.1, F.4, F.5, F.11, F.12, F.15, F.15, &7,
G.10, and Incidents of 27 June 1993, 26 September 1993, 11 Jad9éry 1

1086 SeeTrial Judgement, paras. 3201, 4740.

1067 SeeTrial Judgement, paras. 1888-1890, 3201.

1088 SeeTrial Judgement, paras. 4740, 4921.

1089 Trjal Judgement, para. 4737.

1079 Trial Judgement, para. 4736.

1971 Trial Judgement, paras. 4736, 4919.

1972 Trjal Judgement, paras. 4737-4739.

1973 Trial Judgement, paras. 4736-4739, 4919, 4920.
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the language of the orders, evinced a lack of genoconcern for the well-being of civilians and the

rule of law°7*

304. Mladi¢ submits that the Trial Chamber erred in interpigthis statements at the "6
Assembly Session predominantly through the lerissdfndings on the Sarajevo crime b&<gand

in disregarding evidence of orders prohibiting thegeting of civilians’’® He argues that, as a
consequence of these errors, alone or in combmati@ Trial Chamber erred in concluding that
there was no other inference available on the egeleonsistent with his innocence, and thereby
erroneously inferred the existence of the Saraj@@& and his intention to act in furtherance
thereof*’”” Mladi¢ accordingly requests the Appeals Chamber to revkis convictions for the
crimes of murder, terror, and unlawful attacks awilians under Counts 5, 9, and 10 of the
Indictment, respectively, or, in the alternativeyerse the Trial Chamber’s findings to the extdént o
the errors identified®’®

305. The Prosecution responds that the Trial Chambesoredbly interpreted Milaéls
statements at the L@ ssembly Sessidfi’”® and appropriately discounted Mladi orders not to fire
at civilians!°®® The Prosecution further submits that the Trial @ber’s findings on the existence
and Mlad¢’'s shared intent of the common criminal purposendbhinge on his statements at the
16" Assembly Session as the Trial Chamber relied evide range of evidence in reaching its

conclusiong®®!

1074 Trial Judgement, paras. 4737, 4738e alsdTrial Judgement, para. 4823.

1975 seeMladic Appeal Brief, paras. 398, 409-42@ferring toTrial Judgement, paras. 4740, 4897, 4919-4921.

1076 seeMladi¢c Appeal Brief, paras. 398, 429-43@ferring toTrial Judgement, paras. 4737, 4739, 4919.

1077 seeMladi¢ Appeal Brief, paras. 398, 399, 415-421, 437-43% alsdMladi¢ Reply Brief, paras. 73, 74. As part of
this sub-ground of appeal, Mlgdalso asserts that the Trial Chamber erred by relgmgvidence of crimes which
were not proven beyond reasonable doubt and supports this asgntédarring to submissions made elsewhere in his
appellant’s briefSeeMladi¢c Appeal Brief, paras. 422-428ee alsdMladi¢ Reply Brief, paras. 75, 76. In particular, he
contends that, because Sarajevo was a “defended citgeree that Sarajevo was bombarded doespeotse prove

the commission of a crim&eeMladi¢ Appeal Brief, para. 425gferring toMladi¢ Appeal Brief, paras. 373-397. The
Appeals Chamber recalls that it has dismissed Mgdilleged errors in relation to Sarajevo as a “deferityt] (see
supraSection 111.C.1(b)), and accordingly, hereby dismissesltégation of error in this respect. Mladilso contends
that the Trial Chamber erroneously drew upon the evideh@éitness RM-511 pursuant to Scheduled Incident G.1 to
infer the existence of the Sarajevo JCE and his ineeeMladi¢ Appeal Brief, paras. 422, 423, 42@&ferring to
Mladi¢ Appeal Brief, paras. 464-49%6he Appeals Chamber recalls that it has already disohisBadt’s alleged errors

in relation to Scheduled Incident Gseginfra Section 111.C.2(a)).

1978 SeeMladic Appeal Brief, paras. 400, 421, 440-442.

1979 SeeProsecution Response Brief, paras. 146-156.

1080 geeprosecution Response Brief, paras. 165-168.

1081 seeProsecution Response Brief, paras. 157-161. In particulaPrtsecution argues that the Trial Chamber based
its common criminal purpose conclusions on international e&e® insider witnesses, and documentary evidence, and
took into accountinter alia, the difficult living conditions caused by constant shelland sniping over a four-year
period.SeeProsecution Response Brief, para. 158. The Prosecution furthersathat the Trial Chamber’s conclusion
on Mladi’s shared intent was based on evidencendér alia, Mladi¢ personally directing the SRK to shell Sarajevo
and cut its utilities to force inhabitants outside adlws his contemporaneous statemeBeeProsecution Response
Brief, paras. 159, 160.
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306. The Appeals Chamber recalls that explicit manitesta of criminal intent are often rare
and that the requisite intent may therefore beriiate from relevant facts and circumstant®s,
such asjnter alia, the accused’s words and/or actions, as well agéimeral context in which they
occurred %8 Mladi¢, by contrast, argues that the Trial Chamber shbaig viewed the statements
made at the 8Assembly Session “independent of the crime bame, refers to an analysis by the
ICTY Appeals Chamber in th&otovina and Marka case to support his arguméfit: In the
Appeals Chamber’s view, however, Mladnisconstrues the ruling of the ICTY Appeals Chambe
in theGotovina and Markacase. In that case, after having overturned thel ©fhamber’s findings
as to the criminal nature of the context in whiehntain statements were made, the ICTY Appeals
Chamber found that the existence of a joint criteraerprise could no longer be inferred from
those statement§® This does not stand for the proposition that al thamber should examine
evidence related to intent “independent of the eribase”. As recalled above, intent is generally
inferred from relevant facts and circumstances timclude the accused’s conduct and the context

in which it took place.

307. Moreover, having carefully reviewed the Trial Judiget, as well as the minutes of thd"16
Assembly Session, the Appeals Chamber finds nottirguggest that the Trial Chamber erred in
its assessment of Mlad specific statement§®® The Trial Chamber determined that his
statements at the $&\ssembly Session evinced a desire to misleadubbcpabout the truth of the
Bosnian Serb leadership’s actions in Saraf@voMladi¢, however, submits that “the warnings that
‘[t]he thing we are doing needs to be guarded as @yedéesecret’ anddjur people must know
how to read between the lines’ could be undersamd warning not to divulge legitimate military
strategies needlessly®® The Appeals Chamber considers that Miaderely proposes alternative
interpretations without demonstrating the unreablameess of the Trial Chamber’s interpretation of

his statements at the 1 @ssembly Sessiof?®

1082 gee e.g., Rutagandaippeal Judgement, paras. 525, 5R8yishema and Ruzindargpeal Judgement, paras. 159,
198.See also Munyaka2ippeal Judgement, para. 142.

1983 See eg., Prosecutor v Slobodan MiloSevi Case Nos. IT-99-37-AR73, IT-01-50-AR73 & IT-01-51-AR73,
Reasons for Decision on Prosecution Interlocutory Appeal Rafusal to Order Joinder, 18 April 2002, para. 31;
Jelisi¢ Appeal Judgement, para. See also Sainaviet al Appeal Judgement, paras. 580, 104giramasuhuko et al
Appeal Judgement, paras. 1029, 1a30MiloSevi: Appeal Judgement, para. 3tsti¢ Appeal Judgement, para. 33.
198% Mladi¢ Appeal Brief, paras. 413-41feferring to Gotovina and MarkaAppeal Judgement, paras. 81, 82, 87, 91,
93.

1985 5ee Gotovina and MarkaAppeal Judgement, paras. 77-98.

1086 CompareTrial Judgement, paras. 3704, 4736, 4739, 4887Exhibit P431, pp. 34-36, 38, 39.

1987 SeeTrial Judgement, para. 473@ferring toExhibit P431.

1988 Mladic Appeal Brief, para. 418 (internal citations omitted).

1989 5ee also suprparas. 269, 273.
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308. With respect to Mladis contention that the Trial Chamber erred by fajlio give weight

to orders prohibiting the targeting of civiliatf§® the Appeals Chamber notes that the Trial
Chamber explicitly considered and discussed suders}®®* but concluded that they evinced a
concern with insubordination or wasting of ammumifi®? and provided “mere lip-service” to
support assurances to the international communityoa give the appearance of a leadership
obeying the law’®® Miladi¢ takes issue with this assessment, contending shah orders
constituted direct evidence of his intent and tfeeeshould have weighed against a finding that he
intended to further the Sarajevo JEB The Appeals Chamber notes, however, that, in sisges
the probative value of orders prohibiting the targe of civilians, the Trial Chamber did not only
consider the language of such orders, but atger alia, that: (i) such orders were not adhered to
and the leadership did not take measures to enforem’’®® (ii) the testimonial evidence
concerning the existence of standing orders ntarget civilians in Sarajevo was given by former
members of the SRK who may have had an intereptdtecting themselve$2° and (jii) Mladi
stated at the f6Assembly Session that Serbian people would neé&ddw how to “read between

the lines":%®" Mladi¢ shows no error in the Trial Chamber’s approach.

309. In light of the above, the Appeals Chamber findgjge Nyambe dissenting, that Mladi
fails to demonstrate error in the Trial Chambewsrall assessment of his intent to commit murder,
terror, and unlawful attacks on civilians in retetito the Sarajevo JCE, especially given the tygtali

of the factors relied upon by the Trial Chambethis respect?®

1090 seeMladic Appeal Brief, paras. 429-437.

1091 SeeTrial Judgement, paras. 4737-478&ferring tq inter alia, Exhibits P812, P4424, D66, D726, D2022, D2039,
D2045, D2081See alsdrial Judgement, paras. 4704, 4714, 4715, 4717, 4718, 4720-4722, 4738.

1992 Trjal Judgement, para. 4737.

1993 Trjal Judgement, para. 4739.

1094 Mladi¢ Appeal Brief, paras. 429, 433-437.

199% 5eeTrial Judgement, paras. 4739, 49%@e alsdrial Judgement, paras. 4718, 4835.

109 geeTrial Judgement, para. 473Bee alsdrial Judgement, paras. 4714-4732.

1097 SeeTrial Judgement, para. 4739.

1998 |n particular, in making this finding, the Trial Chambensidered that Mladi

(i) [...] personally directfed] the 28 May 1992 shelling c&r§evo, select[ed] targets, and
direct[ed] fire away from Serb-populated areas;[(ii)] formulat[ed] and issu[ed] directives and
command[ed] the SRK; (iii) [...] propos[ed] in the spring 1&95 that Sarajevo be bombarded
with explicit disregard for the safety of civilians; ad) [...] ordered the SRK Command to cut
utilities supplying Sarajevo on 6 September 1995, therebinfpthe inhabitants of Sarajevo to go
outside and be exposed to sniping and shelling [...].

Trial Judgement, para. 4921.
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(d) Alleged Errors in the Assessment of Specific Infenthe Crime of Terror

310. In finding that the sniping and shelling incidenis Sarajevo constituted the crime of

terror1%®

the Trial Chamber determinedter alia, that: (i) the perpetrators wilfully made civilgn
not taking direct part in hostilities the object thieir sniping and shelling; (ii) the perpetrators
intended to spread terror among the civilian papartaof Sarajevo; and (iii) the infliction of temo

was the primary purpose of the sniping and shelticgients:*®

311. Mladi¢ submits that the Trial Chamber erred in applyimg $ame “standard of proof”, and
relying on the same set of circumstantial factéosdetermine the perpetrators’ wilful intent to
target civilians as it did to determine their sfiedntent to spread terror, which requires a “f@gh
standard of proof*!! He contends that, in the absence of “more predoidieia”, no reasonable
trier of fact could have concluded “with any cemtgf that terror was the primary purpose of the
perpetrators of the alleged criné® Mladi¢ submits that, as a result of the Trial Chamberrsre
he was wrongly held liable for the crime of terfmrsuant to a joint criminal enterprise, and
accordingly requests the Appeals Chamber to revérseconviction under Count 9 of the

Indictment*1°3

312. The Prosecution responds that, for Méath be held liable as a member of the Sarajevo
JCE, the physical perpetrators used as tools byjdiné criminal enterprise members need not
possess the intent for the crimfé¥ and that, in any event, the Trial Chamber reasgraincluded

that the SRK perpetrators of the sniping and sigeliampaign specifically intended to spread terror

among Sarajevo’s civilian populatiotf®

313. The Appeals Chamber recalls that thens reaof the crime of terror consists of the intent
to make the civilian population or individual ciaihs not taking direct part in hostilities the atje
of acts of violence or threats thereof, and ofgpecific intent to spread terror among the civilian
populationl.106 Such intent may be inferred from the circumstanoédhe acts or threats of

violence, such adnter alia, their nature, manner, timing, and durattéfi. Nothing precludes a

1099 Trial Judgement, para. 3202. As a sole exception, tke Chiamber excluded the Unscheduled Sniping Incident of
9 November 1994 from constituting the crime of terror onlthsis that it could not determine beyond a reasonable
doubt that the sniping was directed at civiliag®eeTrial Judgement, paras. 3190, 3199, 3200, 3202.

100 Tyia] Judgement, paras. 3200, 328&e alsdrial Judgement, paras. 3184-3199, 4740, 4921.

110 seeMladic Appeal Brief, paras. 443, 446-456ee alsMladic Reply Brief, para. 77.

1102 Mladi¢ Appeal Brief, para. 455.

1103 Mladi¢ Appeal Brief, paras. 444, 445, 457, 458.

1104 prosecution Response Brief, para. 169 and referertegstioerein.

1195 prosecution Response Brief, paras. 170-174.

1% MiloSevi: Appeal Judgement, para. 3@ferring toGali¢ Appeal Judgement, para. 104.

197D, MiloSevi: Appeal Judgement, para. 33ali¢ Appeal Judgement, para. 104.
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reasonable trier of fact from relying on the sarmee of circumstances to infer that perpetrators
willfully made civilians the object of acts or tlats of violence, and, at the same time, that such
acts or threats of violence were committed with ghienary purpose of spreading terror among the
civilian population. Mladi’s argument that the Trial Chamber erred in so giddacause a finding

of specific intent requires a “higher standard mfgi’**°®is accordingly ill-founded.

314. Moreover, in determining that spreading terror wees primary purpose of the sniping and
shelling attacks in Sarajevo, the Trial Chambersaered the nature, manner, timing, location, and
duration of the attacks, as well as: (i) that maiwlians were targeted when carrying out daily
activities such as while at the market, standinlni& for food, or collecting water or firewood,dn
while in or around their homes or in parks and ftasp or when travelling by tram; (ii) that
children were also targeted while in school or pigyor walking outside their house or on the
street; (iii) that civilians were more prone tormeitargeted when circumstances suggested that the
shooting or shelling had stopped and it was saféhiem to continue their daily activities; (iv) the
challenging living conditions they were subjected @and (v) the constant and extreme fear they
experienced of being hit by sniper or artillenefit® In this respect, Mladirecalls his submissions
that Sarajevo was a legitimate military tartje?, which the Appeals Chamber has dismissed
above''! He further argues that the existence of fear tsamoelement of the crime of terror, nor
does its existence alone substantiate the conaluit terror was intendéd:? and that the origin

of such fear cannot conclusively be attributedh® $RK in light of evidence of the ABiH sniping

and attacking civilians in Sarajevt?

315. The Appeals Chamber recalls that terror could Hinele as “extreme fear™* and that
such fear was merely one of several factors fronchvthe Trial Chamber inferred specific intent in
this casé!'® The Appeals Chamber further observes that thel Tfmmber duly considered
evidence of the ABiH’s involvement in the eventsSarajevd™'® and considers that such evidence

does not detract from the Trial Chamber’s findinggarding the SRK’s perpetration of sniping and

1108 seeMladic Appeal Brief, para. 448.

1109 5eeTrial Judgement, para. 3208ee also suprpara. 301.

119 geeMladic Appeal Brief, para. 452.

111 see supr&ection 111.C.1(b).

112 Mladi¢ Appeal Brief, para. 453.

113 seaMladic Appeal Brief, para. 454eferring toMladi¢ Appeal Brief, para. 548.

114 See Galt Appeal Judgement, n. 320.

115 SeeTrial Judgement, para. 3201.

118 See eg., Trial Judgement, paras. 1853, 1856, 1861, 1877, 1878, 1887,141R,1917, 1919, 1923, 1932, 1933,
1944, 1948, 1949, 1962, 1965-1969, 1971-1973, 2024, 2033, 2035, 2047, 286@@%6 2093, 2100, 2101, 2106,
2117, 2144, 2156, 2162, 2164, 2169, 2181, 2183.
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shelling attacks against civilians in Sarajevo #mel relevant intent pertinent to such conddtt.
Consequently, the Appeals Chamber finds, Judge Ngadissenting, that Mladlfails to show any
error in the Trial Chamber’'s assessment of the iekpetrators’ specific intent to spread terror

among the civilian population in Sarajevo.
(e) Conclusion

316. Based on the foregoing, the Appeals Chamber, JMggenbe dissentinglismisses Ground
4.A of Mladi¢’s appeal.

2. Alleged Errors Related to the Crimes of Murder aimdawful Attacks on Civilians and that

Spreading Terror was the Primary Purpose of thej®ay JCE (Ground 4.B)

317. The Trial Chamber concluded that several snipirdysrelling incidents in Sarajevo, except
in relation to non-civilian victims, constitutedetttrimes of murder, terror and/or unlawful attacks
on civilians'*'® and held Mladi responsible for these crimes through his parttmpain the

Sarajevo JCE!®

318. Mladi¢ submits that the Trial Chamber erred in law andait in its assessment of the
majority of the incidents that it considered tonfiopart of the Sarajevo JCE crime b&%8and that
the cumulative effect of these errors impacts thial TThamber’s findings on the existence of the
Sarajevo JCE He requests the Appeals Chamber to reverse tlaé Gnamber’s findings on the
affected incidents, “remove” the specified incidefrom consideration under Counts 5, 9, and 10
of the Indictment, and reconsider the existencthefSarajevo JCE and his alleged intent to further
its common purposE?? In particular, he argues that the Trial Chambeeckin: (i) failing to
consider evidence of legitimate military activit?® (ii) relying on adjudicated fact3?* (iii) failing

to provide a reasoned opinidtf? and (iv) inferring the responsibility of the SRK® The Appeals

Chamber will address these contentions in turn.

117 See also infr&ection 111.C.2(d).

118 Trial Judgement, paras. 3065, 3202, 3206, 3212.

119 Trial Judgement, paras. 4740, 4893, 4921, 5214.

1120 seeMladi¢ Notice of Appeal, paras. 40-48; Mladhppeal Brief, paras. 460-464, 466-495, 497-526, 528, 530-540
542, 543, 545-55Fee alsiMladi¢ Reply Brief, paras. 78-85.

1121 seaMladic Appeal Brief, paras. 555-562.

1122 seaMladic Appeal Brief, paras. 465, 496, 527, 529, 541, 544, 554, 563, 564.
123 geeMladic Appeal Brief, paras. 460(a), 464, 466-495.

124 seeMladic Appeal Brief, paras. 460(b), 497-526.

125 geeMladic Appeal Brief, paras. 530-548ee alsdMladi¢ Appeal Brief, para. 460(c).
126 seeMladic Appeal Brief, paras. 542-553ee alsMladi¢ Appeal Brief, para. 460(d).
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(a) Alleged Errors in Failing to Consider Evidence efitimate Military Activity

319. The Trial Chamber found that, in relation to ScHeduncident G.1, following an order
from Mladi¢, from 5 p.m. on 28 May 1992 until early the nexirning, members of the SRK fired
artillery, rockets, and mortars against Sarajenuring Witnesses RM-115 and Fadila diarand
causing extensive damage to buildinf$.The Trial Chamber determined that Miagliersonally
directed the attack on Sarajevo, including selgctargets such as the Presidency, the town hall,

police headquarters, and the children’s embassydaedting the fire away from Serb-populated

areas!?®

320. Mladi¢ submits that the Trial Chamber erred in findingtt8cheduled Incident G.1 satisfied
the elements of the crimes of terror and unlawftdcks on civiliang!?® In particular, he argues
that no reasonable trier of fact could have coradudeyond reasonable doubt, on the basis of the
hearsay and circumstantial evidence of Witnessaginrand John Wilson, that the SRK was
responsible for the shelling attacks which injuiitnesses T&in and RM-115 and/or caused
other grave consequenced’ He further argues that the Trial Chamber miscomestrthe evidence

of Witness RM-511 and relied on the hearsay evidaidNitness Wilson to erroneously conclude
that the attacks were wilfully directed at civilgar civilian targets, in contrast with an assesgme

of the ICTY Appeals Chamber in ti@otovina and Markacase under similar circumstancés.

321. The Prosecution responds that the Trial Chambeoredly found that Scheduled Incident
G.1 formed part of the crimes of terror and unldvdiiacks on civilians, and that Mlgdiails to
show any error in the Trial Chamber’s conclusitiiélt contends that the Trial Chamber did not
base its conclusion regarding the SRK’s resporitsilsblely on the evidence of Witnesses diar
and Wilson, but also on a wealth of other circumissh evidencé*® The Prosecution further

contends that the Trial Chamber correctly integueWitness RM-511's evidence, which was

127 Trial Judgement, paras. 2022, 3191(a), 4Bs& alsondictment, Schedule G.1.

128 Trjal Judgement, paras. 2022, 4758.

1129 geaMladic Appeal Brief, paras. 464, 466-495.

1130 geaMladic Appeal Brief, paras. 469-475.

1131 seeMladi¢ Appeal Brief, paras. 476-493; MlgdReply Brief, paras. 78, 7®eferring tq inter alia, Gotovina and
Markac Appeal Judgement, paras. 62, 63, 65, 70-73, 77, 78, 81. lorsugphis arguments, Mladlialso recalls his
submissions regarding Sarajevo as a “defended céige Mladi¢c Appeal Brief, paras. 467, 473, 487), which the
Appeals Chamber has dismissed abdvee supreSection 11I.C.1(b). In addition, Mladicontends that “targets of
opportunity operated extensively in and around Sarajevo throughoutdibenent period”, and argues that “[t]he Trial
Chamber did not exclude the possibility that shells werd fitehese targets of opportunity during the bombardment”.
Mladi¢ Appeal Brief, para. 489. The Appeals Chamber notes, howéetiiladt does not develop this argument any
further, and a review of the evidence to which he pointupport of his argumensg¢eMladi¢ Appeal Brief, n. 610)
shows that it does not relate to the scope of Scheduled mbcield and/or does not refer to such “targets of
opportunity”. The Appeals Chamber accordingly dismisses Madrgument in this respect.

1132 5eeProsecution Response Brief, paras. 176-197.

1133 5eeProsecution Response Brief, paras. 180-184.
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among several other factors leading the Trial Creamtdreasonably conclude that Miadind SRK
members wilfully directed Scheduled Incident G.laiagt civilians, and asserts that Mi&di

comparison of his case with t®tovina and Markacaseis inapposité**

322. The Appeals Chamber notes that, in reversing tmelasion of the ICTY Trial Chamber
that certain artillery attacks were unlawful, th@Tl Appeals Chamber in th&otovina and
Markac case consideredhter alia, that there was no evidence that an explicit ovdgs given to
commence the unlawful attacks® By contrast, the Trial Chamber in the present caseived
evidence of Mladi explicitly ordering the attack on Sarajevo andeseghg civilian target$™*° The
Appeals Chamber therefore considers@movina and Markécase to be distinguishable from the

circumstances of the present case.

323. The Appeals Chamber recalls that trial chambers ithe discretion to rely on hearsay
evidencé'®” and may infer the existence of a particular fgmruwhich the guilt of the accused
depends from circumstantial evidence if it is tidyaeasonable conclusion that could be drawn
from the evidence presentfd® Mladi¢’s implication that the Trial Chamber could notseaably
rely on hearsay and/or circumstantial evidencesth its conclusions is accordingly ill-founded.
Moreover, the Appeals Chamber notes that the Trember’s findings in relation to Scheduled
Incident G.1 were not only based on the evidenc@/imhesses T&m, Wilson, and RM-511, but
also on the testimonies of Witnesses RM-115, MNMandivoli¢c, Bakir Nakas, Nedzibozo, as

well as documentary evidentg?®

324. In particular, in concluding that during Scheduledident G.1 shells were fired by the SRK
and aimed at civilian targets, the Trial Chambensidered evidencenter alia, that: (i) Witness
RM-115 was seriously injured in the night of 28 Ma992 by shrapnel while at a civilian
hospital***° (i) Witness Tatin was injured in the night of 28 May 1992 by shralpwhile hiding

in the cellar of her house in the neighbourhoo&iodkaia, and learned of the model and calibre of
the shell which caused her injuries and the origfinits fire from men in Siroké&a who had
previously served with the JINA* (ijii) the Stari Grad police station logbook receddthat, on 27
and 28 May 1992, VRS artillery shelled neighboudmwvithin the vicinity of Sirok&a;"**? (iv)

1134 SeeProsecution Response Brief, paras. 187-197.

1135 Gotovina and Marka Appeal Judgement, paras. 81-83.

1136 5eeTrial Judgement, paras. 2020, 2021.

137 seee.g., KaradZit Appeal Judgement, para. 598 and references cited therein.
138 5eeeg., SeseljAppeal Judgement, para. 63 and references cited therein.
1139 SeeTrial Judgement, paras. 2016-2022.

149 Trial Judgement, paras. 2017, 2018, 2022.

141 Trial Judgement, paras. 2019, 2022.

142 Trjal Judgement, para. 2019, n. 8588erring toExhibit P549, p. 72.
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Mladi¢ was the Commander of the VRS Main Staff which comprised the SRK and other
corpst*4 (v) on 29 May 1992, Witness Wilson heard an awgtietof Mladé ordering the attack on
Sarajevo, selecting civilian targets while diregtifire away from Serb-populated areas and
determining the calibre of fire to be used at hisat command only***and (vi) on 30 May 1992,

Mladi¢ admitted his responsibility for the attack on $ara to Witness Wilson*®

325. The Trial Chamber also recalled the evidence ohegs RM-511*" who, according to the
Trial Chamber, “testified that Mlagdli ordered the shelling of Velési and Pofaki, two
neighbourhoods in Sarajevo, and that the civilianthese neighbourhoods be harassed throughout
the night so that they could not re5t®In this regard, Mladi submits that [W]itness RM-511 did
not state that the Appellant had directed the badrbant of Sarajevo to harass civilians throughout
the night"!**° A review of the transcript of Witness RM-511's ttewny shows that the witness
was made to listen to an audiotape of Miaalidering his subordinates tgsthoot at Velesi, and
also at Pofatii, there is not much Serb population thgre] [a]nd apply artillery reconnaissance, so
that they cannot sleep that we roll out their mind2® The witness explained that the expression
“roll out their minds” meant[t]o harass them throughout the night, so that thepatrest**>* and
confirmed that Mladi, [REDACTED].***? In the Appeals Chamber's view, the Trial Chamber
could reasonably have concluded on the basis df sumence that the shelling of Vel@sand
Pofalici was wilfully directed at harassing civilians. Mié therefore fails to demonstrate an error

in the Trial Chamber’s assessment of Witness RMsbéiidence.

326. Having reviewed the evidence underlying the Tridla@ber's conclusions regarding
Scheduled Incident G.1, the Appeals Chamber corssidat Mladé shows no error in the Trial

Chamber’s approach or findings. The Appeals Chartiierefore finds, Judge Nyambe dissenting,
that Mladt fails to show that the Trial Chamber erred in ¢éd@sng Scheduled Incident G.1 as part
of the crimes of terror and unlawful attacks onil@ns as well as in its determination of the

existence of the Sarajevo JCE and his allegedtitbeiarther its common purpose.

143 Trjal Judgement, para. 2023ee alsdrial Judgement, para. 275.

1144 Trial Judgement, para. 105.

145 Trial Judgement, paras. 2020, 2022, nn. 8602-8604.

148 Trial Judgement, para. 2021.

147 Trjal Judgement, para. 2021.

148 Trial Judgement, para. 470@ferring toT. 13 November 2012 pp. 5049-5054 (closed session).

1149 Mladi¢ Appeal Brief, para. 477.

1501 13 November 2012 p. 5050 (closed session).

1517 13 November 2012 p. 5050 (closed session). Witness RM-511 iigpexify, however, whether the purpose of
ordering artillery fire into Vele&i and Pofaki was to harass the civilian populatiddeeT. 13 November 2012 pp.
5050, 5051 (closed session).

11527 13 November 2012 pp. 5051, 5052 (closed session).
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(b) Alleged Errors in Relying on Adjudicated Facts

327. The Trial Chamber found that, in relation to ScHeduncident F.11, on 8 October 1994
during a series of shootings, an SRK member kitbe@ person, hit two trams and seriously
wounded 11 other peopt&? It further found that, in relation to Scheduledittent G.8, on 5
February 1994, members of the SRK fired a mortall $fom Mrkovi¢i which hit Markale Market,
killing 68 people and injuring over 140 othéts!

328. Mladi¢ submits that the Trial Chamber erred by relying amjudicated facts to reach
essential findings, particularly with respect te tBRK’s responsibility, in relation to several
alleged sniping and shelling incidents underpinrirggconvictions for the crimes of murder, terror,
and/or unlawful attacks on civilians in Sarajév®. In particular, he contends that the Trial
Chamber erred in: (i) failing to find that Adjudteal Fact 2303 was rebutted and then relying on it
to conclude that the shots in Scheduled Incidetht Fere fired by a member of the SRR® and

(ii) relying on adjudicated facts to conclude ttia shell in Scheduled Incident G.8 originated from
SRK territory after acknowledging that the Prosemuis own evidence could not support such a
finding.***’

329. The Prosecution responds that the Trial Chambepeptyp relied on adjudicated facts in
relation to the events in Sarajevo and that Mlddils to show any error in the Trial Chamber’s

approach*®

330. The Appeals Chamber recalls that “adjudicated fdws are judicially noticefl...] remain

to be assessed by the Trial Chamber to determia¢ edmclusions, if any, can be drawn from them
when considered together with all the evidence dginoat trial”**>° As such, the final evaluation of
the probative value of rebuttal evidence, whichudes a final assessment of its reliability and

credibility, as well as the extent to which it Bnsistent with or contradicts adjudicated factsil“w

1153 Trjal Judgement, paras. 1953, 3051 (Schedule F and stifing incidents (b))See alsdndictment, Schedule
F.11.

1154 Trial Judgement, paras. 2097, 3051 (Schedule G and othénglietidents (d)).See alsdndictment, Schedule
G.8.

1155 SeeMladi¢c Appeal Brief, paras. 497-526ee alsiMladi¢ Reply Brief, paras. 80-82. Mladsubmits that the Trial
Chamber’s error in this respect invalidates its findimgsScheduled Incidents F.5, F.11, F.12, F.13, F.15, F.16, G.4,
G.7, G.8, and G.18 as well as Unscheduled Sniping Incid#n®} October 1994, 22 November 1994, and 10
December 1994. MladiAppeal Brief, para. 526.

1156 seaMladic Appeal Brief, paras. 502-507.

1157 seeMladic Appeal Brief, paras. 512-525.

1158 seeProsecution Response Brief, paras. 198-205. The Prosecigimoaitends that Mlads allegations on other
incidents are unsupported since he only develops his subngssh Scheduled Incidents F.11 and G.8. Prosecution
Response Brief, para. 199.

1159 Karemera et alDecision of 29 May 2009, para. 21.
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only be made in light of the totality of the evidenin the case, in the course of determining the
weight to be attached to it**° The Appeals Chamber also recalls that, in ordeiitfto assess
arguments on appeal, the appealing party must gieoprecise references to relevant transcript
pages or paragraphs in the decision or judgemewhtoh the challenge is mad®* The Appeals
Chamber notes, however, that Mkadnly develops and supports his arguments with igeec
references to relevant adjudicated facts and/oagvaphs in the Trial Judgement in relation to
Scheduled Incidents F.11 and G'& The Appeals Chamber will therefore only considdadi’s
arguments in relation to Scheduled Incidents F.hHl &.8, and summarily dismisses his
submissions under this sub-ground of appeal intioelao Scheduled Incidents F.5, F.12, F.13,
F.15, F.16, G.4, G.7, and G.18 as well as Unscleed8hiping Incidents of 24 October 1994, 22

November 1994, and 10 December 1994.

331. The Appeals Chamber notes that, in reaching itslosions in relation to Scheduled
Incident F.11, the Trial Chamber considered a nunobedjudicated facts, including Adjudicated
Fact 2303 according to which the shots in questiere fired by an SRK memb&?® With respect

to the origin of the fire, Mladi contends that he presented rebuttal evidenceirgdfer reasonable
alternative, which should thus have been considsuéfitient to rebut the adjudicated facts and re-
open the evidentiary debaté? A review of the Trial Judgement shows, howeveat tilme Trial
Chamber duly noted that[ifn relation to the origin of the fird,..] the Adjudicated Facts and
some of the evidence diffet*®® The Trial Chamber also thoroughly examined whethash
evidence was sufficiently reliable to rebut thespraption of the accuracy of the adjudicated facts
before determining that it could safely rely onrthim its findings:'®® In this instance, Mladidoes
not demonstrate that it was inappropriate for th&alTChamber to rely on adjudicated facts
notwithstanding his presentation of evidence tlaatgued was inconsistent with th&t¥.He also
does not show that the Trial Chamber misappliedtivden of proof when evaluating his evidence

presented to rebut the adjudicated facts.

1180k aremera et alDecision of 29 May 2009, para. 1See also KaradZiAppeal Judgement, para. 452.

161gee suprpara. 21.

1162 geeMladic Appeal Brief, paras. 503, 513, 521.

1163 5eeTrial Judgement, paras. 1944, 1945, 1949-18&2ring toAdjudicated Facts 2297, 2299, 2300, 2302-2304.
1184 Mladi¢ Appeal Brief, para. 505. Mlaglalso recalls his submissions that judicially noticedsfatiould not be relied
upon to establish the acts or conduct of an accused’s prexsoabrdinates. MladliAppeal Brief, para. 507. The
Appeals Chamber has already dismissed Mladiubmissions in this respe&ee supr&ection II1.A.2(a)(i).

1185 Trjal Judgement, para. 1949.

1166 SeeTrial Judgement, paras. 1950-1953.

1187 Cf. NizeyimanaAppeal Judgement, para. 54 (recalling that the mere presentft alibi evidence does not
necessarily raise the reasonable possibility thattitesand that it is within the discretion of the trial chantbeassess

it).
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332. As to its findings in relation to Scheduled Incitlgd.8, the Trial Chamber similarly

considered a number of adjudicated facts — inctyédjudicated Facts 2519 and 2525 according to
which the mortar shell was fired from SRK-contrdlléerritory**®® Mladi¢ points to the Trial

Chamber’s finding that evidence of investigatiomat twere inconclusive as to the origin of fire did
not contradict the adjudicated facts establishirgrhatte;*®® and contends that the Trial Chamber
impermissibly entered “into the arena of the paftend “saved the Prosecution case” by relying on
adjudicated facts instead of the Prosecution egieEr® He argues that the fact that the
Prosecution evidence was inconclusive as to thgiromf fire should have been considered

sufficient to rebut the adjudicated facts on thisp*"*

333. The Appeals Chamber recalls that judicially notitacts are presumed to be accurate, and
therefore do not have to be proven again at titat may be challenged subject to that
presumptiort}’> As such, the Prosecution was not required to agldawidence supporting the
origin of fire as stated in the adjudicated fd¢f§,even if, according to Mladj the Prosecution
intended to do s&"*Moreover, the Appeals Chamber notes that the Dii@mber duly considered
evidence disputing that the SRK fired the shelStheduled Incident G87° The Trial Chamber
also thoroughly examined whether such evidencesuiiently reliable to rebut the presumption
of the accuracy of the adjudicated facts beforerdahing that it could safely rely on them in its
findings"® Mladi¢ does not demonstrate that it was inappropriatéhfTrial Chamber to rely on
adjudicated facts notwithstanding that the recoduided relevant Prosecution evidence that the

Trial Chamber did not rely upon.

334. The Appeals Chamber therefore finds, Judge Nyanibsewting, that Mladi fails to
demonstrate any error in the Trial Chamber’s reaon adjudicated facts in its assessment of
Scheduled Incidents F.11 and G.8.

(c) Alleged Error in Failing to Provide a Reasoned @pin

335. The Trial Chamber found that, in relation to ScHeduncident G.6, on 22 January 1994,

three mortars were fired by a member or membetheBSRK hitting a neighbourhood area where

1188 SeeTrial Judgement, paras. 2058, 2061-20@8erring tq inter alia, Adjudicated Facts 2482, 2499, 2504, 2513,
2515, 2517, 2519, 2520, 2522-2525, 2528.

1189 Mladi¢ Appeal Brief, paras. 513, 52tkferring toTrial Judgement, para. 2084.

1170 geaMladic Appeal Brief, paras. 520-525.

1171 seeMladic Appeal Brief, paras. 512-52fferring tq inter alia, Trial Judgement, para. 2084.

"725eee.g, Karadzi* Appeal Judgement, para. 452 and references cited therein.

1173 5ee TolimirAppeal Judgement, para. 25.

1174 Mladi¢ Appeal Brief, para. 516.

1175 SeeTrial Judgement, paras. 2087-2094.
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children were playing, killing six children and seely wounding six other civilians, five of whom
were childrert*”” It further found that, in relation to Scheduledittent G.7, on 4 February 1994,
three mortar shells were fired by an SRK membemamsidential neighbourhood of Dobrinja,
killing at least eight civilians and wounding ata$ eighteen persons who were queuing for

humanitarian aid'"®

336. Mladi¢ submits that the Trial Chamber erred by failingptovide a reasoned opinion in
finding that the perpetrators of the attacks inefithed Incidents G.6 and G.7 wilfully intended to
target civilians:*’® In particular, he contends that the Trial Chaméleborated on a number of
specific incidents in reaching its conclusion tthegt perpetrators wilfully targeted civilians, bbat
Scheduled Incidents G.6 and G.7 were not includetthis analysi$*®® Mladi¢ further argues that
circumstantial evidence such as Adjudicated Fa@424n which the Trial Chamber relied to
conclude that the attack in Scheduled Incident ®& not directed at a legitimate military
objective, cannot, by itself, demonstrate the Wilfitent of the perpetrator to attack a civilian

target'*®

337. The Prosecution recalls its submissions that thK B&petrators’ intent is not required to
be proven in order to hold Mladiiable as a member of the Sarajevo JCE, and relspiiat, in any
event, the Trial Chamber’'s conclusion on the SRHKpewators’ wilful intent for Scheduled
Incidents G.6 and G.7 with regard to murder, teraod unlawful attacks on civilians was reasoned

and reasonablg®?

338. The Appeals Chamber recalls that the intent to nthkecivilian population or individual
civilians not taking direct part in hostilities tloject of acts of violence or threats may be nefer
from the circumstances of the acts or threats aewice, such asnter alia, their nature, manner,
timing, and duration'® Mladi¢’s submission that the Trial Chamber erred in reyéxclusively on

circumstantial evidence such as Adjudicated Fa8#24ccording to which an ABiH military unit

1176 SeeTrial Judgement, paras. 2095-2097.

Y77 Trial Judgement, paras. 2050, 3051 (Schedule G and othénglietidents (b)).See alsdndictment, Schedule
G.6.

1178 Trial Judgement, paras. 2057, 3051 (Schedule G and othengtiatlidents (c))See alsdndictment, Schedule
G.7.

1179 seaMladic Appeal Brief, paras. 528-548ee alsdladic Reply Brief, paras. 83, 84.

1180 Mladi¢ Appeal Brief, para. 532.

1181 seeMladic Appeal Brief, paras. 533, 534, 536-538.

1182 5eeProsecution Response Brief, paras. 206-211.

11835ee suprpara. 313.
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was not the intended target of the attack in Scleedincident G.61%*to infer the wilful intent to

attack civilians is accordingly ill-founded.

339. The Appeals Chamber further recalls that a tri@neher is not required to articulate every
step of its reasoning and that a trial judgemenstrbe read as a who!&> In the present case, a
reading of the Trial Judgement shows that the T@hlamber clearly considered Scheduled
Incidents G.6 and G.7 among those incidents forchi inferred the intent to target civilians
beyond reasonable douit®and in respect of which it explicitly “consideracumber of factors in
determining whether civilians or the civilian poatibn were targeted*®’ Such factors included,
inter alia, that the victims were civilians, that they wemerésidential areas when targeted, and that

there were no military targets in their vicinft{’®

340. In light of the above, the Appeals Chamber findgjgé Nyambe dissenting, that Mladi
does not demonstrate that the Trial Chamber fadegrovide a reasoned opinion in finding that

perpetrators of the attacks in Scheduled Incidénésand G.7 wilfully intended to target civilians.

(d) Alleged Errors in Inferring SRK Responsibility froBircumstantial Evidence

341. The Trial Chamber found that, in relation to ScHeduncident F.5, on 2 November 1993, a
member of the SRK targeted, shot, and injured anBoasMuslim civilian in her leg*®° It
determined that the shot was fired by a membehefSRK on the basis that it originated from
SRK-held territory:**® The Trial Chamber similarly determined that thekSRas responsible for a
number of other incidents on the basis that the ifirthose incidents originated from SRK-held

territory 1%

342. Mladi¢ submits that the Trial Chamber erred in inferrig SRK'’s responsibility for
alleged incidents such as Scheduled Incident F.3hensole basis that the fire originated from
SRK-held territory*'®? He contends that the Trial Chamber failed to atersexculpatory evidence
such as that the ABiH were, at times, tasked tpeswivilians in Sarajevo to make it appear as

1184 seeMladic Appeal Brief, para. 533; Trial Judgement, para. 2043, n..2434

1185 5ee e ., Karadzi: Appeal Judgement, paras. 563, 702 and references tvitesirt.

1186 SeeTrial Judgement, paras. 3057, 3200, 3211.

187 Trjal Judgement, para. 3196.

1188 SeeTrial Judgement, para. 319%9ee alsdrial Judgement, para. 320kferring tq inter alia, Scheduled Incidents
G.6 and G.7.

1189 Trial Judgement, paras. 1937, 319088e alsdndictment, Schedule F.5.

199 Trial Judgement, para. 1937.

191 5eeeg., Trial Judgement, paras. 1922, 1943, 1980, 1982, 1984, 1986, 19231994, 1996, 1998, 2151, 2177.
1192 seeMladic Appeal Brief, paras. 542-55@&ferring tq inter alia, Trial Judgement, para. 1937.
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though the SRK were responsibté® and argues that the Trial Chamber's errors in taigard
affected a number of other incidentg*

343. The Prosecution responds that the Trial Chambesoretbly found the SRK to be
responsible when fire originated from SRK-helditery since this was the only inference available
on the evidenc&® It also contends that the Trial Chamber did addtae possibility that the
ABiH fired from SRK-held territory%

344. The Appeals Chamber recalls that a trial chambsrinfar the existence of a particular fact
upon which the quilt of the accused depends fromuaistantial evidence if it is the only
reasonable conclusion that would be drawn frometidence presentéd®’ As such, the Trial
Chamber’s inference that the SRK must have begonstble for fire that originated from SRK-
held territory is noper seunreasonable, unless the relevant evidence wougidesti otherwise. In
this respect, the Appeals Chamber notes that Kidoés not support his argument that the ABiH
could also have been responsible for firing atlieims from SRK-held territory with references to
any evidence underlying any of the specific incidehe contends were affected by the Trial
Chamber's alleged errot?®

345. Moreover, a review of the Trial Judgement showst te Trial Chamber explicitly
considered and analyzed exculpatory evidence digptiie origin of fire, including evidence of
possible ABiH involvement, in respect of certaigidents-'* With respect to Scheduled Incident
F.5, for example, the Trial Chamber consideredethidence of Witness Mile Popériwho testified

that there was a line of sight from ABiH-held teory to the impact site and that the shot could not

1193 Mladi¢ Appeal Brief, para. 548.

1194 Mladi¢ Appeal Brief, para. 553gferring to Scheduled Incidents F.2, F.9, G.18, Unscheduled Snipingeimtsiaf

31 March 1993, 25 June 1993, 27 June 1993, 24 July 1993, 5 August 698&pt2mber 1993, 2 November 1993, 9
November 1993, 11 January 1994, and Unscheduled Shelling Incfe@tand 7 September 1994. With respect to
Mladi¢’s reference to “Scheduled IncidghE.2”, the Appeals Chamber notes that Schedule F.2 wakestrioom the
Indictment and therefore not evaluated by the Trial Char(dssindictment, Schedule F; Trial Judgement, pp. 985-
989), and accordingly understands Mtath be referring to the Trial Chamber’s analysis of Saled.1.SeeTrial
Judgement, para. 1922.

1195 SeeProsecution Response Brief, paras. 212-216.

1196 seeProsecution Response Brief, paras. 214-216. The Prosealsimmontends that Mladiid not challenge the
finding that the fire came from SRK-held territory. Beoution Response Brief, para. 215. Miadiplies that this does
not relieve the Prosecution of its burden to prove its bagend reasonable douBeeMladi¢ Reply Brief, para. 85.

197 gee e g., SeseljAppeal Judgement, para. 63 and references cited therein.

1198 Mladi¢ merely points to the evidence of Witness Edin GaraplijattteaSevé unit of the ABiH shot a French soldier
in such a way as to make it appear that the Serbs espensible for it, and to a newspaper article which signilican
predates all of the incidents that MladiontestsSeeMladi¢ Appeal Brief, para. 548eferring toT. 31 March 2015 p.
33909,Exhibit D1425.

1199 5ee eg., Trial Judgement, paras. 1917-1921 (Scheduled Incident F.1); 1988 (Scheduled Incident F.5), 1940-
1942 (Scheduled Incident F.9), 2121-2139, 2144-2149 (Schechdeiht G.18).
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have come from Serb-held positidi%. The Trial Chamber concluded that such evidenceneas
sufficiently reliable to rebut Adjudicated Facts632and 2266 establishing that the shot was fired
from SRK-held territory, and that any remaining ttadictory evidence related to marginal aspects
of the incident and did not affect the outcometsffinding?®* The Trial Chamber further noted
that the only evidence to support the Defence’sirant that “ABiH units sfuck] into SRK-held
territory and fired from there into the city” wasdrsay evidence, which the Trial Chamber
determined to be “very vague and insufficientlygative to affect the Trial Chamber’s finding in
this regard™?*? In determining SRK responsibility with respectseveral other incidents, the Trial
Chamber “refdred| to its considerations..] as set out in its factual finding on Scheduleddent
F.5".12%% Mladi¢ demonstrates no error in the Trial Chamber’s aggto The Appeals Chamber,

Judge Nyambe dissenting, accordingly dismisses i¥lldrguments in this respect.
(e) Conclusion

346. Based on the foregoing, the Appeals Chamber, JNggenbe dissenting, dismisses Ground

4.B of Mladit’s appeal?®*

1200 Tria] Judgement, paras. 1932-1934.

1201 SeeTrial Judgement, paras. 1933-1937.

1202 Tyja| Judgement, n. 8220.

1203geeeg., Trial Judgement, nn. 8411, 8428, 8438, 8452, 8472, 8483, 8500, 9313.

1204 1n view of the Appeals Chamber's conclusions that Middiled to demonstrate any error in Ground 4.B of his
appeal, Mladi's submissions related to the cumulative effect of ttedleged errors are dismisse@keMladi¢ Appeal
Brief, paras. 555-564.
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D. Alleged Errors Related to the Srebrenica JCE (Groud 5)

347. The Trial Chamber found that, between the days idiately preceding 11 July 1995 and at
least October 1995, the Srebrenica JCE existed thé@hprimary purpose of eliminating Bosnian
Muslims in Srebrenica by killing the men and boysl dorcibly removing the women, young
children, and some elderly mé&t® The Trial Chamber concluded that the objective thuf
Srebrenica JCE involved the commission of the csimiepersecution and inhumane acts (forcible
transfer) “in the days immediately preceding 11y 1895”"12% By the morning of 12 July 1995,
and “prior to the first crime being committed”, themes of genocide, extermination, and murder
became part of the means to achieve the objetfiVAccording to the Trial Chamber, members of
the Srebrenica JCE included Radovan KakgdRadislav Krst, Vujadin Popou, Zdravko
Tolimir, Ljubomir Borowanin, Svetozar Kosafj Radivoje Mileté, Radoslav Janko&j Ljubisa

Beara, Milenko Zivanow, Vinko Pandurew, Vidoje Blagojevé, and Mladé.*?®

348. The Trial Chamber found that Mladtontributed significantly to the Srebrenica J€E
and that he shared the intent to achieve its comohjective'*° As a member of the Srebrenica
JCE, the Trial Chamber found him guilty of the asnof genocide, persecution, inhumane acts

(forcible transfer), murder, and exterminatight

349. Mladi¢ submits that the Trial Chamber committed errordas¥ and fact in finding he

participated in, significantly contributed to, astiared the intent for the Srebrenica JCE, and
requests that the Appeals Chamber reverse his c@ns for the crimes of genocide as well as
murder, extermination, persecution, and inhumanes gorcible transfer) as crimes against

humanity*?*2

1. Alleged Errors Related to the Common Plan for Fdecilransfer, Genocide, Extermination,
and Murder (Ground 5.A)

350. Mladi¢ submits that the Trial Chamber erred in its agsess of the evidence in relation to

the Srebrenica JCE and in finding that he was pad common criminal plan to: (i) forcibly

1205 Trial Judgement, paras. 4987, 5096.

1206 Tria| Judgement, paras. 4987, 5096.

1207 Trjal Judgement, paras. 4987, 5096.

1208 Trial Judgement, paras. 4988, 5096, 5098, 5131.

1209 Tyja| Judgement, paras. 5097, 5098.

1219 Tyia| Judgement, paras. 5128, 5130, 5131.

1211 Trial Judgement, paras. 5098, 5128, 5130, 5191, 5214.

1212 geeMladiéc Notice of Appeal, paras. 51-66; Mldd\ppeal Brief, paras. 570-694; MiadReply Brief, paras. 86-99;
T. 25 August 2020 pp. 64-74, 78-85; T. 26 August 2020 pp. 4A&cbrding to Mladé, the Trial Chamber erred by
convicting him of crimes in Srebrenica by way of a |digdlon. SeeT. 25 August 2020 pp. 74, 78, 82.
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transfer individuals; and (i) commit genocide, emtination, and murdéf™® The Appeals

Chamber will address these arguments in turn.

(a) Alleged Errors Concerning the Common Plan for HidecRemoval

351. The Trial Chamber found that the VRS began attackite Srebrenica enclave on 6 July
1995!**and, as a result, thousands of Bosnian MuslintstiiePot@ari seeking protection within
the UNPROFOR compourtd®® The Trial Chamber held that the displacement ef Bosnian
Muslim civilians gathered in Patari was organized by the VRS and the MUP and tdakep for
the first convoy only, under the supervision andoesof UNPROFOR?® In considering the
displacements, the Trial Chamber recalled: (i) ¢tireumstances surrounding the movement of
population from Srebrenica to Po#ai, including the orders by the VRS"18abotage Detachment
to Srebrenica Town inhabitants to leave, the sHelsl by the VRS at the UNPROFOR Bravo
compound in Srebrenica, and the mortars fired atbegoad taken by the Bosnian Muslims fleeing
towards Potdari; (ii) the situation in the UNPROFOR compoundPataari and its surroundings,
where the population sought refuge, namely thesshat shells fired around the compound, the
dire living conditions, and the fear and exhaustbthe Bosnian Muslims who had sought refuge
there; and (iii) that the VRS, assisted by MUP sintbordinated the boarding of buses, ultimately
forcing women, children, and the elderly onto thesdés while some were hit by members of the
MUP, and that the VRS escorted the buses towardsig8o Muslim controlled territor}?*’ Based

on the above, the Trial Chamber concluded thaapmeoximately 25,000 Bosnian Muslims, mostly
women, children, and the elderly who left R@io to go to Bosnian Muslim controlled territorydd

not have a genuine choice but to le&7&.

352. With respect to Mladis role in the transfers, the Trial Chamber fouhdttMladt gave
several orders in relation to the displacementhef Bosnian Muslim civilians from Srebrenica,
including the transportation of Bosnian Muslim tiams out of Potoari.***° In particular, the Trial
Chamber found that Mladliand other VRS officers, a representative of thd S&ilian leadership
in Srebrenica, UNPROFOR members, and “represeatdtiof the Bosnian Muslim population

“agreed” on 12 July 1995 that the evacuation ofBlbsnian Muslim civilians would be organized

1213 seeMladi¢ Notice of Appeal, paras. 54-56; Mlédhppeal Brief, paras. 570, 575-600; MladReply Brief, paras.
86-92; T. 25 August 2020 pp. 64-71, 73, 74, 79-82; T. 26 ARNAD pp. 44-51See alsal. 26 August 2020 pp. 51-
57.

2% Trjal Judgement, paras. 2443, 2968.

1215 Trjal Judgement, paras. 2446, 2968.

1218 Trial Judgement, para. 3159.

1217 Trjal Judgement, para. 3159.

1218 Trjal Judgement, para. 3159.

1219 Trial Judgement, paras. 5052, 5067, 5097.
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by the VRS and Bosnian Serb police forces, and avtake place under the supervision and escort
of UNPROFOR?*?°

353. Mladi¢ submits that the Trial Chamber erred in inferrihgt he was part of a joint criminal
enterprise to eliminate the Bosnian Muslims of 8ralra through their forcible transfer given that
the totality of the evidence allowed for anotheas@nable inference — namely that he was acting in
coordination with high-level Dutch Battalion (“DutBat’)/UNPROFOR officials to evacuate
civilians for humanitarian reasoff$! He asserts that there was ample evidence thavdmiations
were necessary and observes that the Trial Chaonbéited evidence that he had given civilians a
choice to leavé?? In this context, he argues that the Trial Changaafe no or insufficient weight

to evidence that he evacuated civilians pursuantUlkb requests to coordinate humanitarian
evacuation$?> Mladi¢ requests that the Appeals Chamber reverse theQhimber’s findings of
forcible transfer under the first form of joint wrinal enterprise or, alternatively, reverse the

findings to the extent of the errors identifféd’*

354. The Prosecution responds that Miadlisagrees with the Trial Chamber’'s evidentiary
assessment without demonstrating etfdt.lt argues that the Trial Chamber considered and
rejected Mladt's argument that the evidence suggested that thiani population was evacuated

for humanitarian reasor&?®

355. Mladi¢ replies that the Prosecution has taken the Trniber’s findings out of context

and did not respond to the errors he identifféd.

356. The Appeals Chamber observes that Mlasiteks to demonstrate under this ground of
appeal that the evacuations were not unlawful. Appeals Chamber recalls that forcible transfer
entails the displacement of persons from the ameahich they are lawfully present, without

grounds permitted under international & The requirement that the displacement be forced is

1220Tyja| Judgement, paras. 2972, 2982.

1221 seeMladi¢ Appeal Brief, paras. 575, 580-582; T. 25 August 2020 pp. 65-726 Rugust 2020 pp. 45, 47-51.
Mladi¢ further submits that the Trial Chamber did not abidel®yY jurisprudence to the effect that the forced
character of the displacement is determined by the absdrecgenuine choice by the victim in his or her disgraent.

T. 25 August 2020 pp. 70, 71.

1222 Mladi¢ Appeal Brief, paras. 578, 579; T. 25 August 2020 pp. 6506 7. 26 August 2020 pp. 47-51.

1223 seeMladi¢ Appeal Brief, paras. 577-581; T. 25 August 2020 pp. 65-7®6TAugust 2020 pp. 47-51. Mladi
argues that the Trial Chamber relied on selective evidencenclude that his conduct in arranging buses contributed
to the common criminal objective. Mlgdhppeal Brief, para. 576; T. 25 August 2020, pp. 65, 69.

1224 Mladi¢ Appeal Brief, para. 583.

1225 prosecution Response Brief, paras. 218, 221; T. 26 Aagastpp. 3, 7-14.

1226 prgsecution Response Brief, paras. 222, 223; T. 26 A@gastpp. 7-14.

1227 Mladi¢ Reply Brief, paras. 87, 88.

1228 5ee SeSelppeal Judgement, para. 150, nn. 538, 541 and refereitedstiierein;Krajisnik Appeal Judgement,
para. 308.
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not limited to physical force but can be met thioube threat of force or coercion, such as that
caused by fear of violence, duress, detention,lasdggical oppression or abuse of power, or taking
advantage of a coercive environment. It is the rdeseof genuine choice that makes the
displacement unlawful. While fear of violence, addorce, or other such circumstances may create
an environment where there is no choice but todethe determination as to whether a transferred
person had a genuine choice is one to be made enctimtext of a particular case being
considered?®® Displacement may be permitted by international law certain limited
circumstancet?° provided it is temporary in natifé' and conducted humanéf§?? Notably,
however, displacement is not permissible where kunanitarian crisis that caused the
displacement is the result of the accused’s owawful activity*?*® In addition, the participation

of a non-governmental organization in facilitatiigplacements does not in and of itself render an

otherwise unlawful transfer lawftf>*

357. The Appeals Chamber observes that the Trial Chandmarsidered whether the
displacement of the Bosnian Muslim civilians ga#tein Potdari on 12 and 13 July 1995 was
undertaken pursuant to an evacuation permitteditgynational law and found that this was not the
case***Mladi¢ contends that the Trial Chamber failed to givdisigit weight to evidence that the
transfers were necessary for humanitarian reasaodstl@at he “worked in coordination with”
UNPROFOR to evacuate the civiliatfé® The Appeals Chamber observes that, when addressing
the attacks on Srebrenica, the displacement oBtsnian Muslim civilians, and Mlaés role in
the Srebrenica JCE, the Trial Chamber considered etfidence to which Mlaéli points on
appeal®*” The Appeals Chamber also observes that the Thah®er correctly recalled that “the
displacement of persons carried out pursuant tagaeement among political or military leaders or
under the auspices of an organization does notsearly make it voluntary*?*® While Mladi
seeks to emphasize cooperation with internatiorgdrazations with respect to the relocations of

civiians from Srebrenica, he ignores the Trial @bar's finding that DutchBat soldiers

1229 gee Stanigiand ZupljaninAppeal Judgement, para. 918 and references citedril{@resrnal citations omitted).

1230 5ee KrajisnikAppeal Judgement, para. 3@akié Appeal Judgement, para. 284.

1231 5ee Blagojeviand Joki Trial Judgement, para. 59&ferring toArticle 49(2) of Geneva Convention IV.

1232 5ee Blagojeviand Jokit Trial Judgement, para. 59&ferring to Article 49(3) of Geneva Convention 1V, Article
17(1) of Additional Protocol II.

1233 Staki: Appeal Judgement, para. 287.

1234 Simi¢ Appeal Judgement, para. 1&iaki: Appeal Judgement, para. 286.

1235 Trial Judgement, paras. 3159, 3184e alsdrial Judgement, para. 3120.

1236 Mladi¢ Appeal Brief, para. 578; T. 25 August 2020 pp. 65-70; TAQgust 2020 pp. 47-51.

1237 seeMladi¢ Appeal Brief, paras. 577-57Seg e.g, Trial Judgement, paras. 2388, 2389, 2391, 2393-2396, 2398,
2416, 2419, 2421, 2422, 2424, 2427, 2433, 2437, 2438, 2457, 2461, 2463-24674287RQ429, 2480, 2492, 2493,
2497, 2500, 2509, 2515, 2516, 2518, 2522-2524, 2526, 2529, 2531, 2535, 2537, 2530484552, 2553, 2572,
2587, 2617, 2618, 4926, 4949, 4992, 4995, 4998, 5003, 5071, 5074, 5087, 5117.

1238 Trjal Judgement, para. 3159.
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accompanied only the first convoys on 12 July 18865 were then stopped by the VRS and that
VRS soldiers stole DutchBat jeeps as well as wesyamd equipment, rendering further DutchBat

escorts impossibE>° Mladi¢ does not contest these conclusions.

358. Moreover, Mladt fails to undermine the core findings relied upgntiiee Trial Chamber to
determine that the displacements from Srebrenica wet lawful. Significantly, the Trial Chamber
recalled that it was the conduct of the VRS thatjpitated the humanitarian crises that preceded
the displacements as well as the violent naturetiith the VRS effected the displaceméeffs.
The Trial Chamber concluded that, in such circuncsa, the civilians who left Srebrenica in July
1995 “did not have a genuine choice but to ledé&"” Furthermore, in assessing displacements
cumulatively, which included those related to Seelza in July 1995, the Trial Chamber found that
the transfers were “not carried out for the seguwit the persons involved, but rather to transfer
them out of certain municipalities” and that nopstavere taken to secure the return of those
displaced®*? On this basis, the Trial Chamber concluded thatetfwere no circumstances that

justified the displacement [...] as recognized bginational law™?*®

359. In view of the foregoing, the Appeals Chamber fintislge Nyambe dissenting, that Mkadi
fails to demonstrate that the Trial Chamber errét vespect to the Srebrenica JCE in finding that
the removal of Bosnian Muslim women, young childrand some elderly men from Srebrenica

was forcible.

(b) Alleged Errors Concerning the Common Plan to Com@énocide, Extermination, and

Murder

360. The Trial Chamber found that, by the morning of lilly 1995, the objective of the
Srebrenica JCE developed to involve the commissfdhe crimes of genocide, extermination, and
murder?** In reaching this finding, the Trial Chamber spieaily considered its findings that

Momir Nikoli¢, Kosort, and Popow discussed the “killings on the morning of 12 Ju805” as

1239 Trial Judgement, para. 2984.

1249 Tria| Judgement, para. 3155ee alsdrial Judgement, paras. 2443-2454, 2556, 2257, 2973-2981, 3164, 5052
1241 Trial Judgement, para. 315See alsoTrial Judgement, para. 4981. Mladérroneously submits that the Trial
Chamber found that he had given civilians a choice to leavenoain and that evidence of statements made by him
supports the inference that he was acting to evacuatevthiens for humanitarian reasonSeeMladi¢ Appeal Brief,
para. 579referring to Trial Judgement, para. 2472. The Trial Chamber did not atltapMIladt had given civilians
such a choice and found that Mlé&di statements were “deliberately misleadin§eeTrial Judgement, paras. 4965,
5082, 5083. Mladi fails to demonstrate any error in this assessment.

1242 Trjal Judgement, para. 3164.

1243 Trjal Judgement, para. 3164.

1244 Trjal Judgement, paras. 4987, 5096.
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well as findings that Tolimir first ordered that tRavic camp be prepared for a large number of

detainees and thereafter conveyed that this pldrbban given up?*

361. As it concerns Mladis involvement in the Srebrenica JCE, the Trial @bar foundjnter
alia, that between at least 11 July and 11 October,18#i¢ issued several orders to VRS forces,
including the Drina Corps, concerning the operatioand around Srebrenica, provided misleading
information about the crimes, and failed to takecudite steps to investigate and/or punish the
perpetrators?+®
objective of the Srebrenica JCE!

The Trial Chamber held that Mladsignificantly contributed to achieving the

362. The Trial Chamber further determined that Méasihared the intent to achieve the common
objective of the Srebrenica JCE, including gendcddgnt, based on his statements and conduct
throughout the take-over of the Srebrenica enclan@uding: (i) his command and control over
VRS and MUP units operating in and around SrebeeimcJuly 1995; (ii) his role in the Hotel
Fontana meetings on 11 and 12 July 1995, includiagements that the Bosnian Muslims could
either “live or vanish”, “survive or disappear”, gathat only the people who could secure the
surrender of weapons would save the Bosnian Mudiiora “destruction”; (iii) his presence in a
meeting at the Bratunac Command Centre on 13 R®p With VRS and MUP officers during
which the task of killing 8,000 Muslim males neasrifevic Polje was discussed; (iv) his presence
during the gathering and separation of Bosnian Whssin Pot@ari on 12 and 13 July 1995; (v) his
denial of the crimes committed in Srebrenica; angthe measures he took to provide misleading

information and prevent the media from knowing wivas happening in Srebrenit4®

363. Mladi¢ contends that the Trial Chamber gave insufficieeight to the lack of direct,
indirect, or corroborative evidence that a meetingurred between 11 and 12 July 1995 wherein
the criminal objective to commit genocide, exteration, and murder was discussed or agreed
upon??*® He submits that the Trial Chamber: (i) erroneousljed on hearsay evidence from

Witness Momir Nikolé to indirectly conclude that such a meeting ocalitfé” (ii) failed to take

1245 Trjal Judgement, para. 4987.

1245 Trial Judgement, paras. 5052, 5066, 5067, 5097.

1247 Trjal Judgement, para. 5098.

1248 Trjal Judgement, paras. 5128, 5130.

1249 Mladi¢ Appeal Brief, paras. 584, 587, 593; T. 25 August 2020 p|8278-

1250 Mladi¢ Appeal Brief, paras. 585, 587, 589; T. 25 August 2020 p@B27Mladi argues that the Trial Chamber
erred by relying on Witness Momir Nikéls evidence because: (i) his evidence of a meeting ocgusgitween 11 and
12 July 1995 did not establish a link with Ml&dand (ii) it failed to account for the evidence of With&uce Bursik,

a Prosecution investigator, and its own determinationvifiatess Momir Nikol lacked credibility. SeeMladi¢ Appeal
Brief, paras. 585, 587-589, 593, 594; T. 25 August 2020 pp278i8 further argues that the Trial Chamber erred in
relying on Exhibit D1228, an unsworn out of court statement h&¥s Momir Nikolé as summarized by Witness
Bursik, for the truth of its contents to establish the aemnge of this meeting: (i) without having admitted itquant to
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into account that the evidence demonstrated thaid#would not have had the opportunity to
attend such a meeting®* and (iii) failed to sufficiently account for Prasgion and Defence
evidence that the only known meeting including Nidaaind his subordinates that occurred at that

time involved no discussion of killings or any ciiral objective?*?

364. Mladi¢ further submits that the Trial Chamber inferred participation in the common
criminal enterprise based on his statements atithel Fontana meetings and command and control
over the VRS and the MUP but erred by: (i) givimgufficient weight to the military context in
which the statements at the Hotel Fontana meetirege madé?> and (i) placing undue weight
on his position and role in the military withoutffsciently accounting for the absence of evidence

“showing direct orders***

365. Mladi¢ argues that, in light of the above, another reaBteninference was available and,
therefore, theactus reusfor the Srebrenica JCE supporting his convictidos genocide,
extermination, and murder is not established bey@asonable doubt> He requests that the
Appeals Chamber reverse these convictions or,nalteely, reverse the findings to the extent of

the errors identified?>®

366. The Prosecution responds that it was not its casgal and that the Trial Chamber never
found, that there was a specific meeting on thétnig 11 to 12 July 1995>' but rather that the
plan “must have been discussed and decided uportsnenbetween the evening of 11 July [...]
and 10:00 hours on 12 Jul}® Accordingly, the Prosecution argues that Miadichallenge to
such a non-existent finding should be summarilynised>>° It further submits that the Trial

Chamber specifically considered the argument thatet was no evidence of a meeting where

Rule 92bis or quaterof the ICTY Rules; (ii) because the statement had not lEmmded as required under Rule 43 of
the ICTY Rules; and (iii) because the Prosecution did elgton it in its closing submissions to support the position
that a meeting involving Mladioccurred between 11 and 12 July 1995 and concerned a communatplan for
genocide or exterminatiodeeMladi¢ Appeal Brief, paras. 590-592; T. 25 August 2020 pp. 79, 80.

1251 Mladi¢ Appeal Brief, para. 593.

1252 5eeMladic Appeal Brief, paras. 584, 585, 587, 592-5@derring tq inter alia, Trial Judgement, paras. 4932, 4934,
4936, 4937; T. 25 August 2020 pp. 79, 80.

1253 Mladi¢ Appeal Brief, para. 595; T. 25 August 2020 pp. 72, 726TAugust 2020 pp. 45, 46.

1254 Mladi¢ Appeal Brief, para. 596; T. 25 August 2020 pp. 74, 78Se@. alsdl. 26 August 2020 pp. 51-57. Mi&di
arguments regarding the Trial Chamber’'s alleged ernorselation to his alibi are addressed elsewhere in the
JudgementSee infraSection 1.D.2(a) See alsdrl. 25 August 2020 pp. 71, 80, 81, 84; T. 26 August 2020 pp. 44, 56
(where Mladt seeks to distance himself from the crimes in Srebrenicrduing that the killings were committed by
rogue members of the VRS, separate from the normal ofi@ommand).

1255 Mladi¢ Appeal Brief, paras. 584, 597-5%ee alsdl. 25 August 2020 pp. 72, 73, 80-82, 84; T. 26 August 2020 pp.
44,56, 57.

1256 Mladi¢ Appeal Brief, para. 600.

1257 prosecution Response Brief, paras. 226, 227; T. 26 AuguSti0aA5, 16.

1258 prosecution Response Brief, para. 2R¥tingProsecution Final Trial Brief, para. 1175; T. 26 August 202016,

17.
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crimes were discussed and that Méafdiils to demonstrate how the Trial Chamber gasgefiicient
weight to that argument® The Prosecution argues that the Trial Chamber ewisled to rely
upon the evidence as it did and that Méaidientifies no errot?®* The Prosecution further contends
that Mladt’s submissions that the Trial Chamber placed ungeight on his position and role in

the military and gave insufficient weight to a laafkdirect orders are unsupportéd?

367. Mladi¢ replies that the Prosecution fails to engage wittundermine the legal or factual
bases of his submissiolf€® He contends that the Prosecution submissions pmesent his

arguments and that the Prosecution incorrectlgsedn inapplicable evidené&?

368. The Appeals Chamber observes that, contrary to iMEdubmissions, the Trial Chamber
made no finding that a meeting attended by Miladid his subordinates occurred between 11 and
12 July 1995 wherein the common criminal plan tongot genocide, extermination, and murder
was discussed or formulated. In this respect, Mladhply points to evidence summarized by the
Trial Chamber or arguments made by the Prosecusitver than any finding made by the Trial
Chamber'?®® Consequently, Mladis arguments that the Trial Chamber erroneousliedebn
Witness Momir Nikolé’s hearsay evidence to reach such a conclusionefisaw his contentions
that the evidence on the record would not have piinMladic to attend such a meeting are
without merit and are dismissed. In light of thisclusion, the Appeals Chamber further dismisses
as moot Mladi’s arguments that the Trial Chamber erred by rglyon Witness Momir Nikof's
evidence because: (i) his evidence of a meetingrdog between 11 and 12 July 1995 did not
establish a link with Mladi (ii) it failed to account for Witness Bursik’s idence and its own
determination that Witness Momir Nikéliacked credibility; and (iii) it relied upon ExhilD1228

for the truth of its contents to establish the ommce of this meeting contrary to Rules 43 b&2

1259 prosecution Response Brief, para. 226.

1260 prosecution Response Brief, para. 229.

1261 seeProsecution Response Brief, paras. 227-234. T. 26 A2g29 pp. 15-20. The Prosecution submits that Mladi
identifies no error in relying upon Witness Momir Nikadi evidence because the Trial Chamber assessed Witness
Momir Nikoli¢'s evidence in light of Witness Bursik’s testimony, irdihg that Witness Momir Nikadi “did not tell
everything in its entirety”SeeProsecution Response Brief, para. 2&3erring to Trial Judgement, para. 5304; T. 26
August 2020 pp. 19, 20. The Prosecution further argues thatation to Exhibit D1228, the Trial Chamber committed
no error because: (i) Mlatltendered Exhibit D1228 pursuant to Rule 89(C) of the ICTY Raled without limitation
or conditions under Rules %#s or quaterof the ICTY Rules, and; (ii) Mladirelied upon the exhibit for the truth of its
contents at trial and on appeal and, therefore, cannatisgithe Trial Chamber for also doing eeProsecution
Response Brief, paras. 231, 232; T. 26 August 2020 p. 20Pfdsecution further argues that Miadoes not refer to
any factual findings based on Exhibit D12&@eProsecution Response Brief, para. 234; T. 26 August 2020 p. 20.
1262 prosecution Response Brief, para. Z3& alsdl. 26 August 2020 pp. 14-23.

1263 Mladi¢ Reply Brief, paras. 86, 92; T. 26 August 2020 p.Skk alsdl. 26 August 2020 pp. 46, 47.

1264 seeMladic Reply Brief, paras. 89-91.

1265 geeMladi¢c Appeal Brief, paras. 586-589; T. 26 August 2020 pp. 46,rdférring tq inter alia, Prosecution
Response Brief, paras. 226, 229, Prosecution Final Brief, paras. 1063, 1105.
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or 92 quater of the ICTY Rules and because the Prosecution didrely on it in its closing

submissions for this purpos&?

369. Furthermore, Mladi does not show that the Trial Chamber failed tdicehtly account for
evidence of his participation in a meeting in whinehdiscussion of killings or any criminal act took
place. Mladt’s arguments are premised on the Trial Chamberiansaries of evidence of a
meeting at the Bratunac Brigade headquarters aor 12 July 19952%" which the Trial Chamber
clearly considered and made findings ‘6. Mladi¢ has not shown that the Trial Chamber
disregarded this evidence or that it is inconsistéith its conclusion that the crimes of genocide,
extermination, and murder became part of the meaashieve the elimination of Bosnian Muslims
in Srebrenica by the early morning of 12 July 1988or to the first crime being committétf®
Notably, in reaching this conclusion, the Trial @tteer specifically considered its findings that: (i)
the VRS intended to empty the enclave; (ii) thenes of persecution and inhumane acts (forcible
transfer) were committed following the attack, ngtithat the crimes of genocide, extermination,
and murder became part of the means to achieveljeetive by early 12 July 1995; (iii) Momir
Nikoli¢, Kosorg, and Popowi discussed the killings on the morning of 12 Jud®3; and (iv)
Tolimir first ordered that Batko¥icamp be prepared for a large number of detainedsheereafter

conveyed that this plan had been givert¥p.

370. Turning to Mladé’s argument that the Trial Chamber failed to giuffisient weight to the
military context in which his statements at the oset Hotel Fontana meeting were made, the
Appeals Chamber finds that the evidence cited bydbes not support this arguméfit. The Trial
Chamber found that Mlaélintended to commit genocide based in part on rsiatés made at the
second Hotel Fontana meeting wherein he statedttieaBosnian Muslims could either “live or
vanish” and “survive or disappedr’? Mladi¢ points to the evidence of Witnesses Richard Butler
and Kova in support of his argumeft’® However, Witness Butler expressly declined torioiet

Mladi¢'s statements quoted aboté? while Witness Kova's evidence cited by Mladirelates only

1266 seaMladic Appeal Brief, paras. 585, 587-594; T. 25 August 2020 pp. 79-82.

1267 Seee.g., Mladic Appeal Brief, para. 594eferring tq inter alia, Trial Judgement, paras. 4932, 4934, 4936, 4937.
1268 Trial Judgement, paras. 4953, 4956, 4980. The Trial ChambedetetsiMladi’s submission that there was no
evidence of a meeting where the crimes were discuSsedrial Judgement, para. 4972.

1269 Trjal Judgement, para. 4987.

1270 Tyja] Judgement, para. 4987.

1211 Mladi¢c Appeal Brief, para. 595gferring toT. 16 September 2013 p. 16831, T. 16 November 2015 p. 45885.
alsoT. 25 August 2020 pp. 72, 74; T. 26 August 2020 pp. 45, 46.

1272 Tyjal Judgement, paras. 5128, 5130.

1273 Mladi¢ Appeal Brief, para. 595, n. 705; T. 25 August 2020 p. 72; T. 26i1£w2020 pp. 45, 4@eferring tq inter
alia, T. 12 September 2013 p. 16653.

1274 T 16 September 2013 pp. 16832, 16833. Specifically, Witness Bulle testified that it was “technically proper”
from a military standpoint for Mladito seek the surrender of thé"2Bivision of the ABiH following the capture of the
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to the question of the surrender of th& ZBvision of the ABiH, not the statements in questi*’

The Appeals Chamber finds that this evidence de¢substantiate Mladis submission that the
Trial Chamber failed to sufficiently consider thelitary context in which his statements were
made and he has identified no error in this respect

371. As to Mladi’s contention that the Trial Chamber placed undegit on his position and
role in the military without sufficiently accountfor the absence of evidence showing his direct
orders, the Appeals Chamber observes that Nlesfiers to paragraphs of the Trial Judgement
assessing his contributions and imiens reawith respect to the Srebrenica JCE in isolatfdfAHis
undeveloped arguments do not demonstrate any emoithe conclusions reached in those
paragraphs and, notably, ignore several findingshef Trial Chamber that he issued orders in
relation to the Srebrenica operatidfs. Consequently, the Appeals Chamber dismisses these

contentions.

372. Based on the foregoing, the Appeals Chamber fihddge Nyambe dissenting, that Miadi
does not show that the Trial Chamber erred inigglab his participation in the Srebrenica JCE as

it pertains to his convictions for genocide, extg@tion, and murder.
(c) Conclusion

373. In light of the above, the Appeals Chamber, Judgambe dissenting, dismisses Ground
5.A of Mladi¢’s appeal.

2. Alleged Error Regarding Significant Contributionr@@nd 5.B)

374. In concluding that Mladi significantly contributed to the Srebrenica JCHhe tTrial
Chamber considered his astis-a-visthe VRS and subordinated MUP units, given thabhlthe
principal perpetrators of the crimes forming pafttioe Srebrenica JCE were VRS or MUP

Srebrenica enclave and to make arrangements to negotiatswsvender. T. 16 September 2013 pp. 16829-16834..
alsoT. 12 September 2013 p. 16653.

1275T 16 November 2015 pp. 41395, 41396.

1276 Mladi¢ Appeal Brief, para. 596gferring toTrial Judgement, paras. 5098, 5088, 5129-58&&. alsdl. 25 August
2020 pp. 74, 78.

1277 Trial Judgement, paras. 5052, 5066, 5067, 5097. The TrmBér foundjnter alia, that Mladé ordered the
mobilization of buses and the transportation of BosnianliMusivilians out of Potéari. SeeTrial Judgement, para.
5052. On 11 July 1995, he ordered Baamin to launch an attack in the early morning of 12 July 19@&Trial
Judgement, para. 5066. On 12 July 1995, he then ordered thatf @orowanin’s unit provide security for the
transport of the civilians, while the other part was td@dvornik. SeeTrial Judgement, para. 5067. Between at least
11 July and 11 October 1995, Mladssued several orders concerning the operation in and aroelmeSicaSeeTrial
Judgement, para. 5097.
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members?’® In this respect, the Trial Chamber foundter alia, that: (i) Mladt exercised
command and control over the VRS and the MUP foaegsoyed during the entire Srebrenica
operation and its aftermatf®® (ii) Mladi¢ failed to take adequate steps to investigate criamel/or
punish members of the VRS and other Serb forcegruhis effective control who committed
crimes in Srebrenic¥®® and (ii) Mladi’s acts were so instrumental to the commissionhef t

crimes that without them the crimes would not hagen committed as they wef&?

375. Mladi¢ submits that the Trial Chamber erred by givinguffisient, if any, weight to
exculpatory evidence of thactus reusof the Srebrenica JCE and failing to provide a oead
opinion on probative eviden¢&® In particular, Mladt argues that the Trial Chamber failed to give
sufficient weight to: (i) evidence regarding hissabce from Srebrenica when the crimes were
committed, including the content of four ordersuess between 14 and 16 July 1995 (collectively,
the “Four Orders”) and the change in the commandtstre of the VRS during his abserté& (i)
evidence that the MUP was not under his effectimetrol;*?% (jii) the military context and content
of orders he gave in Srebrenfé® (iv) evidence undermining the authenticity andateility of
certain intercept communicatiof$® and (v) evidence that he had no knowledge of jraad/or
he was unable to prevent or punish them, and tkabrhis subordinates did prosecute or
investigate certain criméé®’ According to Mlad, had the Trial Chamber given sufficient weight
to this evidence, it would not have concluded belyseasonable doubt that he significantly
contributed to furthering the objective of the Seetica JCEZ*® Mladi¢ therefore requests that the
Appeals Chamber reverse his convictions under tiebrénica JCE or, alternatively, reverse the
findings to the extent of any errdr$’ The Appeals Chamber will address each of Miadi

arguments in turn.

1278 Trial Judgement, paras. 5096, 509@e alsolrial Judgement, paras. 2676, 2684, 2707, 2723, 2732, 2759, 2766,
2776, 2791, 2820, 2825, 2859, 2861, 2862, 2876, 2882, 2886, 2894, 291 2PBPXR924, 2926, 2935, 3051, 4984,
4986.

129 Trja| Judgement, paras. 5097, 5088e alsdrial Judgement, paras. 5046-5053, 5066-5069.

1280 Trig| Judgement, paras. 5097, 5088e alsdrial Judgement, paras. 5091-5094.

1281 Trja] Judgement, para. 5098.

1282 geeMladiéc Notice of Appeal, p. 21, para. 57; Mlad\ppeal Brief, paras. 601, 606-641; Mladkeply Brief, paras.
94-98.

1283 SeeMladi¢c Appeal Brief, paras. 607-615; MiadReply Brief, para. 94; T. 25 August 2020 pp. 83, 8de alsdl.

25 August 2020 pp. 71, 74.

1284 seaMladic Appeal Brief, paras. 616-619; MlgdReply Brief, para. 98See alsdl. 26 August 2020 pp. 44, 51-56.

1285 seeMladic Appeal Brief, paras. 620-623; Ml@dReply Brief, paras. 95, 9Gee alsdl. 25 August 2020 pp. 71, 72.
1286 seaMladic Appeal Brief, paras. 624-628.

1287 SeeMladic Appeal Brief, paras. 630-641; MlgdReply Brief, para. 97See alsdl. 25 August 2020 p. 71; T. 26
August 2020 p. 56.

1288 Mladi¢c Appeal Brief, paras. 601, 641, 6&ee alsdl. 25 August 2020 pp. 71, 72, 74, 83, 84; T. 26 August 2020
pp. 44, 56.

1289 Mladi¢ Notice of Appeal, paras. 57, 58, 63-65; Mtadppeal Brief, paras. 641-643.
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(a) Evidence of Mladi’'s Absence from Srebrenica

376. Mladi¢ submits that, had sufficient weight been giverth® evidence of his absence from
Srebrenica at the time the crimes were committedeasonable trier of fact would not have
concluded that he exercised command and contral YRS and MUP forces during that time
period??® In this respect, Mladiargues that in relying on four orders issued betw®4 and 16
July 1995 to illustrate his command and control lestie was away in Belgrad®* the Trial
Chamber failed to provide a reasoned opinion on liosv Four Orders could be attributed to
him.*?°2 In particular, he submits that the Trial Chambaitefl to give sufficient weight to the
content of the Four Orders, specifically that th@yrelate to the day-to-day running of the army,
and not tojnter alia, military operations and Srebrenit&? (ii) were not sent to units in Srebrenica
or to any MUP force$?**and (iii) had unique identification numbers, whiohicates that the Four
Orders emanated from the General Staff of the Vi®SHe also contends that while the Trial
Chamber accepted Witness Stevatigvevidence that “s.r./signed” on a document dit alovays
mean that the individual whose signature appeaneth® document was aware of it or had actually
signed it, the Trial Chamber did not consider thigespect of the Four OrdelS®

377. Mladi¢ further submits that the Trial Chamber failed i@egsufficient weight to evidence of
the change in the command structure while he waeigrade in July 1995, in particular that the
then VRS Chief of Staff, Manojlo Milovanayireplaced him ade jureandde factoCommander

of the VRS He contends that the Trial Chamber placed unduighwveon four intercept

1290 seeMladic Appeal Brief, paras. 607-615; MiadReply Brief, para. 94; T. 25 August 2020 pp. 83, 8de alsdl.

25 August 2020 pp. 71, 74.

1291 Mladi¢ Appeal Brief, para. 61Ggferring to Exhibits P2122 (concerning an order dated 14 July 1995 fromiMlad
to the Supreme Commander, the VJ General Staff, the Serbiap @& Krajina Main Staff, and various VRS Corps
instructing that any information the recipients hadtfer VRS Main Staff should be prepared and exchanged during
certain hours), P2123 (concerning an order from the VRi& Bi@ff to the Command of the Drina Corps, dated 14 July
1995 and signed by Mladi pertaining to the transport of DutchBat members), P2124céening an order from the
VRS Main Staff to the Command of the SRK and the D@uaps, dated 14 July 1995 and signed by Mladiith
respect to the passage of UNPROFOR Commander Rupert SanithlP2125 (concerning an order from the VRS Main
Staff to the Command of the VRS East Bosnia Corps, ddieduly 1995 and signed by Mi&dito maintain duty
service for the Forward Command Post-2 communicationsrsyste

1292 seeMladic Appeal Brief, paras. 609-612; T. 25 August 2020 pp. 83, 84.

1293 Mladi¢c Appeal Brief, para. 611, nn. 722, 724 (wherein Mlaslibmits that the Trial Chamber did not give
sufficient weight to the evidence of Witness Tihomir Stewéhwho testified that the “operative centre” of the VRS
did not request approval from Mlgdio draft and issue orders that concerned the general digyterorkings of the
army or to send telegrams directly relevant to tlggesin his name); T. 25 August 2020 pp. 83, 84.

1294 Mladi¢ Appeal Brief, para. 611.

1295 Mladi¢ Appeal Brief, para. 611.

129 Mladic Appeal Brief, paras. 610, 61&ferring toTrial Judgement, para. 4997.

1297 Mladi¢ Appeal Brief, para. 613gferring toT. 18 September 2013 pp. 16964-16977, T. 7 May 2015 p. 35265; T.
25 August 2020 p. 84.

161
Case No.: MICT-13-56-A 8 June 2021



11939

communications between 14 and 16 July 1¥85and that, even if authentit’ they provided
insufficient evidence for a reasonable trier oftfax conclude that Mladicontinued to exercise

command and control of the VRS while he was aiay.

378. The Prosecution responds that the Trial Chambesoredbly found that Mladiexercised
command and control during the entire Srebrenioaraifon, including between 14 and 16 July
1995 when he was in Belgratf®! Specifically, it argues that the Trial Chamber sidered the
Four Orders in their context to find that Mladssued them, and that they, along with other
mutually corroborating evidence, demonstrate hiera@ge of command and control from
Belgrade’*®® The Prosecution further contends that Miadiundeveloped argument that
Milovanovi¢ replaced him as Commander of the VRS while he ima8elgrade should be
summarily dismissetf®® and that the Trial Chamber reasonably concludeat thtercepted
communications between 14 and 16 July 1995 dernaiastvlladé’s continued command and
control over the VRS from Belgrad&*

379. The Appeals Chamber notes that the Trial Chambendathat irrespective of whether
Mladi¢ was in Srebrenica or in Belgrade in July 1995rdmained the Commander of the VRS

1298 with respect to the four intercept communications, Miaaibmits that: (i) Exhibit P1298 merely confirms his
intention to leave the front line and that he did not issueorder to be implemented in his absence; (ii) ExRb&55
(under seal) demonstrates that he was informed thatdKiéravas issuing orders and that Pandurdvad made
arrangements for Muslims to pass through Tuzla, bt mat provided with any further information about what was
occurring on the ground; (iii) Exhibit P1656 (under setdinonstrates that, where the conversation extended to him
informing a man that he would see him that night, no orders gigen, and there is no evidence of who the man was,
or his rank or role; and (iv) Exhibit P1657 (under seainonstrates that he spoke to Milovaiddsiiefly, but did not
give any orders or mention SrebreniSaeMladi¢c Appeal Brief, para. 614.

1299 Mladi¢ Appeal Brief, para. 615eferring to Mladi¢ Appeal Brief, paras. 624-628. The Appeals Chamber will
address Mladis arguments in relation to the authenticity of the inteteén Section I11.D.2(d).

1300 geeMladic Appeal Brief, paras. 613-615.

1301 prosecution Response Brief, para. 236; T. 26 August 2020 pp. 18,h&9Prbsecution adds that Mladi
responsibility for the crimes in Srebrenica was not jsechon his presence at the crime steeT. 26 August 2020 p.
19.

1302 prosecution Response Brief, paras. 236-28rring tq inter alia, Trial Judgement, para. 5053; T. 26 August
2020 p. 19. Specifically, the Prosecution argues that: ({h&¥s Stevanoéis evidence, which comprises only one
piece of the evidentiary record considered by the Trialn@es, does not undercut the Trial Chamber’s finding that
orders bearing Mladis name, with or without “s.r.”, are attributable to hii) the Four Orders pertaining to the “day-
to-day operation of the army” support rather than underriiaeTrial Chamber's conclusion that Mladexercised
command while in Belgrade; (iii) the Four Orders relaiethe Srebrenica operation or are evidence of Miadi
continued command on 14 and 15 July 1995; and (iv) Miils to show any error in the Trial Chamber’s relianoe
orders numerically designated “04/" or “06/", especiallyce the Defence tendered documents it attributed salil
bearing the numerical designation “06/” and other numericsigdations.SeeProsecution Response Brief, paras. 237,
238.

1303 prosecution Response Brief, para. 2@Jerring tq inter alia, Mladi¢ Final Trial Brief, paras. 670, 3299, Trial
Judgement, para. 5046. The Prosecution further argues that Miackly repeats his unsuccessful submissions at trial
claiming communication problemSeeProsecution Response Brief, para. 239.

1304 prosecution Response Brief, para. 240. The Prosecution atguedladi’s alternative interpretation of Exhibits
P1655 (under seal) and P1657 (under seal) fails to show anyeddhat the totality of the evidence, which shows his
familiarity with on-going operations and his issuanceraated orders, supports the Trial Chamber’s finding that
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Main Staff’*° In reaching this finding, the Trial Chamber corsatl that, throughout July 1995,
including during his travel to Belgrade, Mladii) was in contact with the VRS Main Staff and
maintained command and control; (ii) gave ordergRS units which were implemented,; (iii) took
measures to ensure the implementation of his grieckiding when he was not present on the
ground; and (iv) communicated over the phone witiloknovic on a regular basis® In
particular, the Trial Chamber addressed in detaihmunications and orders by Mladas well as
conversations between Ml&diand other members of the Bosnian Serb leadershghyding
Milovanovi¢, during his absence from Srebrenit4.In light of the above, the Appeals Chamber
finds that Mladt’s submission in relation to the Trial Chamber’sigiheng of evidence relating to
his absence from Srebrenica reflects mere disagneewmith the Trial Chamber's assessment of
evidence without demonstrating any error. The Afgp€hamber recalls that the mere assertion that

a trial chamber failed to give proper weight todevice is liable to be summarily dismis$&§.

380. With respect to the alleged failure to provide asmned opinion on how the Four Orders
could be attributed to Mlaéli the Appeals Chamber recalls that, in claimingeaor of law on the
basis of the lack of a reasoned opinion, a partedgired to identify the specific issues, factual
findings, or arguments that the trial chamber aditto address and explain why this omission
invalidates the decisiofi®® In this regard, the Appeals Chamber considers Miatli¢ does not

demonstrate that the Trial Chamber failed to prevadreasoned opinion with respect to the Four

Mladi¢ exercised command and control of the VRS while in Belgr&deProsecution Response Brief, para. 236e
alsoT. 26 August 2020 p. 19.

1305 5eeTrial Judgement, para. 5053.

1306 SeeTrial Judgement, para. 505%ee alsoTrial Judgement, paras. 5046-505&ferring to inter alia, Trial
Judgement, Chapters 3.1.4, 7.1.2, and 9.3.3. In ChaptertBel Arial Chamber found that from his initial appointment
as Commander on 12 May 1992 until at least 8 November 1996jdM&mained in command of the VRS Main Staff.
SeeTrial Judgement, para. 27B. Chapter 7.1.2, the Trial Chamber found that Miaffectively issued orders to VRS
forces to implement Directives no. 7 and no. 7/1, whiere created in March 1995 in relation to the prioritiethe
VRS (“Directive 7" and “Directive 7/1", respectively”)See Trial Judgement, paras. 2382-238Bee alsoTrial
Judgement, paras. 2379-2381. In Chapter 9.3.3, the Trial leghafound that Mladi issued several orders and
directives to VRS units, was respected as a leadersbsubiordinates, and possessed a very high level of command an
control over them in spite of the lack of a declaredestdtwar and occasional indiscipline in the VR&ReTrial
Judgement, paras. 4388-4391. Furthermore, the Trial Chanderd fthat the VRS had a well-functioning
communication system, which allowed Mlado effectively and quickly communicate with his subordinaSesTrial
Judgement, para. 4387. The Trial Chamber also found tmatNtay 1992 until 1995, Mladiwas stationed at the VRS
Main Staff command post from where he had daily telephone cmication with corps commanders, usually in the
mornings and in the evenings, and that Mladias kept up to date on the main issues by Milova&n®ee Trial
Judgement, para. 4385.

1307 In Chapter 9.7.2 of the Trial Judgement, entitled “Comnrandind Controlling the VRS”, the Trial Chamber
considered: (i) communication and orders by Miaah 14 July 1995sgeTrial Judgement, paras. 5022-5024); and (ii)
communication and orders by Mlgdon 15 and 16 July 1995deTrial Judgement, paras. 5025-5032, 5046-5050,
referring to Trial Judgement, Chapter 9.3.3). In Chapter 9.7.3, enti@eimanding and Controlling Elements of the
Serb Forces Integrated into, or Subordinated to, the VIR&Trial Chamber recalled its finding in Chapter 9.7.21abo
Mladi¢’s command and control of VRS forces in the Srebreopexation $eeTrial Judgement, para. 5066).

1308 Karadzic Appeal Judgement, para. 3#aajisnik Appeal Judgement, para. Zaremera and Ngirumpats&ppeal
Judgement, para. 179.
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Orders™®*° given that it specifically described the contefteach individual order in the Trial
Judgement, considered the addressees, and notethéh&our Orders were either signed by or
came from Mladi.”** Further, and contrary to the arguments raised tadk| the Four Orders do
relate to the Srebrenica operations and/or Mladiontinued command over the VRS and the MUP
during his time in Belgrade, and they are addressedhe Drina Crops or other units in
Srebrenicd®!*? Mladi¢ also fails to demonstrate how the unique iderttfan numbers associated
with the Four Orders would undermine the Trial Chans finding that he issued the Four
Orders**3 Similarly, while the Trial Chamber did not exprgsaddress, when assessing Mtsli
role in issuing the Four Orders, Witness Stevatiswevidence that “s.r./signed” did not always
mean that the individual whose signature appeaneth® document was aware of it or had signed
it, the Trial Chamber recalled this evidence wheaneining his role in issuing another order signed
in this manner in respect of which it concluded tie order was issued by Ml&d?** Recalling
that a trial judgement is to be considered as aleyfit’ the Appeals Chamber finds that Miadi
fails to demonstrate that the Trial Chamber gawifiicient weight to this evidence or that it

undermines the reasonableness of its findingsimgl&b the Four Orders.

381. In relation to Mladé’'s contention regarding the change in the commanactsire, the
Appeals Chamber observes that he merely repeatsuimissions at trial that Milovanagvi

replaced him asle jureandde factoCommander of the VRS while he was away in Belgtatfe

1309 Karadzi: Appeal Judgement, para. 7GR3eljAppeal Judgement, para. 4%]i¢ et al Appeal Judgement, para. 19;
NgirabatwareAppeal Judgement, para. 8.

1310 seeMladic Appeal Brief, para. 611; T. 25 August 2020 p. 83.

1311 SeeTrial Judgement, paras. 4310, 5022, 5024, 5025. The Trial Chawnieet that: (i) in one order given by MIadi
on 14 July 1995, admitted as Exhibit P2122, Mladformed,inter alios, the Supreme Commander, the VJ General
Staff, the Serbian Army of Krajina Main Staff, and vadd¢YRS Corps that due to failure of the power supply durin
the Srebrenica operation, the VRS Main Staff communicatiensewould operate only during limited hours the next
day eeTrial Judgement, para. 5024); (ii) two orders from the \WR#n Staff to the Command of the Drina Corps and
the SRK signed by Mladiand given on 14 July 1995, admitted as Exhibits P2123 and P21gdctiesly, concerned
the transfer of Dutch soldiers from BratunaedTrial Judgement, para. 5022); and (iii) one order from th& \WRin
Staff to the VRS East Bosnia Corps Command and the MBi& Staff Forward Command Post dated 15 July 1995
and signed by Mladj admitted as Exhibit P2125, instructed the VRS East Bo€woirps to send an officer to the
Forward Command Post to report to Milovartofgee Trial Judgement, para. 5025).

1312 geebxhibits P2122, P2123, P2124, and P21 alsdrial Judgement, paras. 4310, 5022, 5024, 5025.

1313 |n this respect, the Appeals Chamber notes that attheaDefence tendered documents it attributed to Mladi
bearing the same designation, namely “06/” (or “6/”), thatdi#lanow argues is not attributable to hi®ee eg.,
Exhibits D140, D1471, D1501, D1616, D1665, D1753, and D2167.

1314 SeeTrial Judgement, paras. 4992, 4997, 5049. In relation to ti® MB&in Staff Order of 11 July 1995, the Trial
Chamber explicitly considered Witness Steva&isvevidence that “s.r./signed” on a document did not adwagan
that the individual whose signature appeared on the documentware of it or had actually signed $eeTrial
Judgement, para. 4997.

1315 See eg., Stanisé and ZupljaninAppeal Judgement, para. 138ainovi et al Appeal Judgement, paras. 306, 321;
BoSkoski and TaulovskiAppeal Judgement, para. 8Jti¢ Appeal Judgement, para. 38.

1316 SeeMladi¢c Appeal Brief, para. 613; T. 25 August 2020 p. 8de alsdMladi¢ Final Trial Brief, para. 670 (wherein
Mladi¢ argued that, while in Belgrade, he was not in comn@dritie army in accordance with VRS regulations and
that he could not exercise command of the VRS as he waseuttabbmmunicate with them). In this respect, the
Appeals Chamber recalls that the Trial Chamber foundttieatVRS had a well-functioning communication system
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The Appeals Chamber recalls that on appeal a paripot merely repeat arguments that did not
succeed at trial, unless it can demonstrate thattrihl chamber’s rejection of those arguments
constituted an error warranting the interventionhef Appeals Chambét’ While Mladi refers to
the evidence of Witnesses Milovanévnd Stevanovito support his argumeht'® the Appeals
Chamber observes that Witness Milovagtievidence that, when the command and control
structure did not function as intended, he alwaysght Mladé¢’s approval before he proceeded,
supports rather than undermines the Trial Chambiexcing in questiort>'® Furthermore, Witness
Stevanow’s testimony only shows that VRS Chief of Staff,|ddianovic, might replace Mladias

de jure Commander of the VRS during his abseté®@ Mladi¢ does not demonstrate how this
evidence could undermine the Trial Chamber’s figdinased on the totality of the evidence, that
he remained the Commander of the VRS Main Stafinduhis absence from Srebreni{éa: The
Appeals Chamber therefore finds that, apart fropeaéing his submissions at trial, Mladails to
demonstrate that the Trial Chamber’s rejectionhafsé arguments constituted an error, thereby

failing to satisfy his burden on appeal.

382. The Appeals Chamber will now turn to MIadi submission that the Trial Chamber placed
undue weight on four intercept communications adesmce of his command and control over the
VRS during his absence from Srebrenica. The AppEaEmber observes that, when considering
communications and orders issued by Midntween 14 and 16 July 1985 the Trial Chamber
examined the content of the four intercept commativas, which showednter alia, the briefings

he received and instructions he issued regardiagofierations in the Zvornik ar&%? Mladi¢’s

alternative interpretation that the four interceptnmunications do not contain any orders fails to

which allowed Mladi to effectively and quickly communicate with his suboates.SeeTrial Judgement, paras. 4383,
4387. The Trial Chamber noted that Witness Milovaadestified that he always sought MI&di approval before
proceedingSeeTrial Judgement, para. 4297.

1317 See Karad# Appeal Judgement, paras. 19, 305, 55&3eljAppeal Judgement, paras. 17, B8li¢ et al. Appeal
Judgement, paras. 25, 128girabatwareAppeal Judgement, para. laremera and Ngirumpats&ppeal Judgement,
para. 17;Ndindiliyimana et al.Appeal Judgement, para. 12prdevié Appeal Judgement, para. 28ainovit et al.
Appeal Judgement, para. 27.

1318 seeMladi¢ Appeal Brief, para. 613, n. 72&ferring toT. 18 September 2013 pp. 16964-16977, T. 7 May 2015 p.
35265.See alsd'. 25 August 2020 p. 84.

1319GeeT. 18 September 2013 pp. 16972, 16%&ealso Trial Judgement, para. 4297.

13205e6T, 7 May 2015 p. 35265.

1321 Seesuprapara. 379.

1322 5eeTrial Judgement, paras. 5022-5032.

1323 Exhibit P1298 (concerning Intercept of Mladind a man, 14 July 1995 at 8.05 a.m.) reflects thameue told
Mladi¢ that he was just “here” with a narrow circle of frisrahd that now something would depend on MlaSee
Trial Judgement, para. 5023. Exhibit P1655 (concerning Irgence. 664, 16 July 1995) (under seahows that
[REDACTED]. SeeTrial Judgement, paras. 5028, 5112, n. 17684. Exhibit P1656e(tong Intercept no. 648, 16 July
1995) (under seal) indicates thREDACTED]. SeeTrial Judgement, para. 5027. Exhibit P1657 (concerniregdapts
no. 671 and no. 672, 16 July 1995) (under seal) show§RERRACTED]. SeeTrial Judgement, paras. 5032, 5113, n.
17688.
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show that the Trial Chamber’s conclusion was urmeakle™*** In this respect, the Trial Chamber
noted that certain of the intercepts do containercbr instruction*?® and in any event, the
Appeals Chamber considers that the absence ofsofdem the four intercept communications
would not, in itself, undermine the Trial Chambéfiteding that Mladt remained the Commander
of the VRS Main Staff during his absence from Seeira'®?® The Appeals Chamber therefore
finds that Mladé’s arguments in this respect reflect mere disagesgwith the Trial Chamber’s
assessment of the evidence without demonstratirgran The Appeals Chamber reiterates that the
mere assertion that the Trial Chamber failed te gikoper weight to evidence or that it should have

interpreted evidence in a particular manner idédiab be summarily dismissétf.’

383. In light of the foregoing, the Appeals Chamber §indudge Nyambe dissenting, that Méadi
does not show an error in the Trial Chamber’s agioh that he exercised command and control

over VRS and MUP forces during his absence fronbi@reca.

(b) Command and Control over Members of the MUP

384. Mladi¢ submits that, with a proper weighing of evidente,reasonable trier of fact could
have concluded that he exercised command and ¢aveo MUP force<3?® In this respect, he
argues that the Trial Chamber gave undue weighitégoint elements of the MUP’s cooperation
with the VRS and insufficient weight to evidencattthe MUP was acting as a separate eﬁﬁﬂ/.
Mladi¢ therefore contends that the Trial Chamber cordldo®operation and coordinated action”

1,330

with “re-subordination™" and failed to consider the totality of the eviderdemonstrating the

MUP’s coordination with the VRS, as opposed toubesdination:>**

385. The Prosecution responds that Mtadails to show any error in the Trial Chamber’s

conclusion that, from 11 until at least 17 July 8981UP units under Bor@anin’s command

1324 SeeMladi¢ Appeal Brief, para. 614.

1325 For instance, Exhibit P1657 (concerning Intercepts @d. &nd no. 672, 16 July 1995) (under seal) wherein
[REDACTED]. SeeTrial Judgement, paras. 5032, 5113, n. 17688.

1326 Seesuprapara. 379.

1327 SeeKaradzi* Appeal Judgement, para. 3Mxajisnik Appeal Judgement, para. 2ZRaremera and Ngirumpatse
Appeal Judgement, para. 179.

1328 Mladi¢ Appeal Brief, para. 61%ee alsdl. 26 August 2020 pp. 44, 51-56.

1329 seeMladi¢ Appeal Brief, paras. 616, 617, 61@ferring tq inter alia, T. 10 December 2013 pp. 20615-20625, T.
22 January 2015 pp. 30537-30545, T. 25 November 2015 p. 41921 (pesaten3.See alsdMladi¢ Appeal Brief,
para. 617 (in which Mladiargues that his 13 July 1995 order relating to the combatwasenot sent to any MUP
units and that a report from Bor&anin, which contained information on VRS orders of 13 July 18@bnot mention
MUP forces being sent to Zepa); T. 26 August 2020 p. 56.

1330 geeMladi¢ Appeal Brief, paras. 616-618ferring to Trial Judgement, paras. 2878, 2882, 4989, T. 5 September
2013 pp. 16285-16288, 16290. To the extent that Mlesfiers to paragraphs 218 to 224 of his appellant’s khef,
Appeals Chamber has addressed his arguments in this r8égasdpraSection I11.B.2(a)(i).

1331 Mladi¢ Appeal Brief, para. 618.
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deployed in the area of Srebrenica were under étweand and that the Trial Chamber properly
distinguished cooperation and coordination fromsuberdinatiort>*? The Prosecution further
contends that the evidence referenced by Mlaadiher supports the conclusions of the Trial

Chamber or is irrelevant>?

386. The Appeals Chamber observes that the Trial Charfoloed that from 11 until at least 17
July 1995 the MUP forces deployed in the sectoBr@brenica under Boroéanin were under the
command of the VRE® In reaching this finding, the Trial Chamber spieeifly addressed
Mladi¢’s submission and related evidence that MUP foreese operating under their own
command under Bordanin as of 12 or 13 July 199%° The Trial Chamber further addressed in
detail other evidence demonstrating: (i) the ineohent of MUP forces in the Srebrenica operation
and in Potoari pursuant to an order from the VRS Supreme Comalexg>*° (ii) the direct orders
Borowanin and his forces received from Mladind other VRS officers about their deployment and

military actions***” and (jii) the reporting of MUP activities to théR® Bratunac Brigadt>®

387. Against this background, and recalling that trizuambers have broad discretion in weighing
evidence'®*°the Appeals Chamber finds Mi&ti contention — that the Trial Chamber gave undue
weight to the joint elements of the MUP’s coopematvith the VRS and insufficient weight to

evidence that the MUP was acting as a separaty/éffti- to reflect mere disagreement with the

Trial Chamber’s assessment of the evidence witklootving any error.

388. Moreover, contrary to Mladis assertiot?*! the Trial Chamber clearly distinguished

coordination and re-subordination of military urit¥ In particular, the Trial Chamber pointed out

1332 prosecution Response Brief, paras. 241, Pdf2rring to Trial Judgement, paras. 2443, 2642, 4957, 5059, 5067.
According to the Prosecution, Ml&® arguments that the Trial Chamber placed insufficiegight on certain pieces
of evidence should be summarily dismisseeeProsecution Response Brief, para. 241.

1333 5eeProsecution Response Brief, paras. 243-245.

1334 SeeTrial Judgement, para. 4957.

1335 SeeTrial Judgement, para. 495&ferring toMladi¢ Final Trial Brief, para. 297 Féferring to Exhibits D129, p. 1,
P2118, P2119, p. 2, P1786, p. 3, T. 5 September 2013 pp. 16288)1

1336 SeeTrial Judgement, paras. 2443, 505&e alsoTrial Judgement, para. 495/&ferring to Chapters 7.1.6 (The
Column), 7.2 (Jadar River (Schedule E.1.1)), 7.4 (KravicaeWarse (Schedule E.3.1)), 7.5 (Séhdvieadow
(Schedule E.4.1)), 7.14 (Bratunac Town (Schedule E.15)y, (Farcible Transfer and Deportation); and 8 (Legal
Findings on Crimes) of the Trial Judgement.

1337 SeeTrial Judgement, paras. 2642, 4957, 5059, 5066, H¥s#lso Exhibit P724, pp. 2, 3; Exhibit P2117.

1338 SeeTrial Judgement, para. 4957.

1339 Karadzi* Appeal Judgement, paras. 363, 538jnovi et al. Appeal Judgement, para. 4%ee also Ngirabatware
Appeal Judgement, para. 69.

1340 seaMladic Appeal Brief, paras. 616, 617, 6ee alsd. 26 August 2020 p. 56.

1341 seaMladic Appeal Brief, para. 617.

1342 CompareTrial Judgement, paras. 2882, 3863 (“[Between mid-Jullyraid-August 1995,] the Skorpions worked in
coordination with VRS units in an area under the respiitgibf the SRK”) with Trial Judgement, para. 4989 (“With
regard to Scheduled Incident E.13.1 and the ill-treatméthed Trnovo victims prior to them being killed, there is
insufficient evidence to suggest that members of the Skuspinit were members of the Srebrenica JCE. Further, t
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that “[w]hen re-subordinated, the MUP forces folemhorders issued by the VRS. The Commander
of the VRS unit to which the MUP unit was re-suboated and the Commander of the MUP unit
coordinated their work in carrying out the tasksigsed by the VRS*3*3 On the basis of this and
other supporting evidence, the Trial Chamber eiplicfound that when MUP units were
participating in combat operations from at leasMi& 1992 until at least 26 September 1995, they
were re-subordinated to the command of the VRS ningahat they were tasked by the VRS and
followed orders issued by the VRE? The Appeals Chamber further considers that evielaic
joint operations of the MUP and the VRS does nat,ite own, negate evidence of the MUP’s
subordination to the VRS at the time in questiamj #hat evidence that distinguishes between
coordination and re-subordination is consistenhwiite Trial Chamber's findingS:> Considering
the Trial Chamber’s detailed analysis of evidenemdnstrating the re-subordination of the MUP
to the VRS, as well as the MUP’s coordination witie VRS**® the Appeals Chamber finds that
Mladi¢ fails to demonstrate that the Trial Chamber syatarally adopted a selective approach to
the evidence in its analysis in this respect. Theeals Chamber also notes that Miagklectively
relies on certain portions of Witness Momir Nilédi testimony to prove this alleged cooperation
and coordinated action, disregards Witness MomkoNi’'s testimony that Boratanin received
orders from Mladi, and ignores other evidence establishing that M were re-subordinated
to the VRS and to Mladi***’ Furthermore, Mladis claim that the fact that the VRS order of 13
July 1995, namely that “forces of tHi¥RS] mostly regrouped in order to go to Zepa”, did not
mention the MUP does not undermine the Trial Chambinding that MUP units were re-
subordinated to the VRS In fact, the Trial Chamber found that on 13 Jud@3, Mladi tasked
the MUP units with “organizing the evacuation opegximately 15,000 civilians from Srebrenica
to Kladanj” and “[K]illing of about 8,000 Muslim &diers” ***°

Trial Chamber found that members of the Skorpions unit camunibe killings set out in Scheduled Incident E.13.1 in
coordination with VRS units. There is insufficient evidetzesuggest that the Skorpions unit was subordinated to the
VRS or that JCE members had other ways to use théook$). See alsdrial Judgement, paras. 3794, 3796, 3826.

1343 SeeTrial Judgement, para. 37%ee alsdrial Judgement, para. 3826.

1344 SeeTrial Judgement, para. 3826ee alsdrial Judgement, paras. 3784-3819, 3824, 3825.

134 The definition provided by Witness Theunens was that then@ander of an MUP unit re-subordinated to the VRS
receives operational orders from the VRS Commander anfdamothis MUP Commander, which is consistent with the
Trial Chamber’s analysis. Similarly, neither Witnesslivi@é Kevac's nor Witness Kovac's definition of re-
subordination and coordination undercuts the Trial Chambieidénfy. In particular, Witness Kovac testified that re-
subordination means taking over command and jurisdictitiereas coordinated action is between two neighbors, and
the chains of command are separ&eeTrial Judgement, paras. 3794, 3796, 3824, 3826; T. 10 Decet@harpp.
20620, 20621; T. 22 January 2015 pp. 30497, 30498; T. 23 January 2B pP, 30545; T. 25 November 2015 p.
41921 (private session).

1346 SeeTrial Judgement, paras. 3784-3819, 3824-3826.

1347 seeMladi¢ Appeal Brief, para. 61#eferring toT. 4 June 2013 p. 12093; T. 4 June 2013 p. 12094; T. 5 Ddi%e 2
pp. 12164-12166; Trial Judgement, paras. 3784-3819, 3824-3826.

1348 seeMladic Appeal Brief, para. 61Feferring toExhibit P724, p. 3.

1349 SeeTrial Judgement, para. 5068.
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389. In light of the above, the Appeals Chamber findgjge Nyambe dissenting, that Mladi
fails to demonstrate any error in the Trial Chariénding that, from 11 until at least 17 July
1995, the MUP forces deployed in the sector of @miba under Borasanin were under VRS
command and its dismissal of the argument thatMhi® forces were operating under their own

command in Srebrenica as of 12 or 13 July 1995.

(c) Orders Given by Mladi

390. Mladi¢ submits that, in its analysis of his significanhtribution to the Srebrenica JCE, the
Trial Chamber failed to give sufficient weight tieet military context and contents of legitimate
military orders he issued in Srebrenica, and ewosly concluded that the only reasonable
inference to be drawn from the orders was thatdmfscantly contributed to the common criminal
objective’®° Mladi¢ contends that, in finding that Directive 7/1 didtmescind Directive 7, the
Trial Chamber placed undue weight on the langudggirective 7-*°! and, without providing a
reasoned opinion, insufficient weight on the evigenf Witness Butler that operation Krivaja-95
(“Krivaja-95”) was a legitimate military operatidfi>? Mladi¢ further submits that, in finding that
his order of 13 July 1995 was intended to mislé@dnbedia and the international community about
the events in Srebrenica, the Trial Chamber didongperly consider the language of the order and
the context in which it was given, while placingufficient weight on similar orders aimed at

preventing classified military information from bejileaked33

391. The Prosecution responds that Mtatiils to show error in the Trial Chamber’s conabns
that he significantly contributed to the common gmse by issuing orders concerning the
Srebrenica operation to VRS and MUP fort88.In this respect, the Prosecution argues that

Mladi¢: (i) ignores that his contribution to the commangose need not hger secriminal**** (ii)

1350 Mladi¢ Appeal Brief, paras. 620, 62&ferring tq inter alia, Trial Judgement, paras. 2323, 2374, 2376-2378, 2380,
2578, 2616, 2775, 2896, 2929, 2992. Miadlies the following examples: (i) Directive no. 4 (“Ditiwe 47), which he
argues ordered the adherence to the laws of war, incliden@eneva ConventionseeMladi¢c Appeal Brief, para.
620, referring to Trial Judgement, paras. 2323, 2359, 5100); (i) “a sefiether orders issued up to 1995, including
those to the Drina CorpsséeMladi¢c Appeal Brief, para. 620gferring to Trial Judgement, paras. 4329-4371); and
(i) other orders he argues required civilians to bmaeed from combat zones and harsedMladi¢c Appeal Brief,
para. 620referring to Exhibits D302, D303)See alsdl. 25 August 2020 pp. 71, 72, 82, 83; T. 26 August 2020 pp. 45,
46.

1351 Mladi¢ Appeal Brief, para. 625ee alsdl. 25 August 2020 p. 72.

1352 Mladi¢ Appeal Brief, para. 62Xgferring to Trial Judgement, paras. 2364-2386, T. 11 September 20186498,
16499.See alsd'. 25 August 2020 p. 72; T. 26 August 2020 p. 46.

1353 Mladi¢ Appeal Brief, para. 622¢eferring to Trial Judgement, paras. 5081, 5082, 5117, 5128.

1354 prosecution Response Brief, paras. 246, &férring tq inter alia, Trial Judgement, paras. 5097, 5098.

1358 prosecution Response Brief, para. 246.
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merely seeks to substitute his interpretation decs regarding Directive 4°° Krivaja-951%" and

Directive 72%°® and (iii) fails to demonstrate that the Trial Chmen acted unreasonably in
considering his orders concerning the Srebrenieratipn**>° The Prosecution further responds
that, given that none of the allegedly “similar ersl’ Mladic cites is comparable, the Trial
Chamber reasonably concluded that the 13 July D®@&r limiting access for local and foreign
journalists to the Srebrenica area and banningptbeision of information on prisoners of war,
evacuated civilians, and escapees was intendedep the international community from learning

what was happening in Srebrentc

392. The Appeals Chamber notes that the Trial Chambendothat Mladt significantly
contributed to achieving the common objective ioyer alia: (i) issuing several orders to VRS
forces, including the Drina Corps, concerning tiperation in and around Srebrenica between at
least 11 July and 11 October 1995; and (ii) givimders to MUP Commander Boranin and his
units on 11 and 12 July 199%' In reaching these findings, the Trial Chamber cmted a
comprehensive assessment of orders issued by dadterning the Srebrenica operatidif,and
considered that these orders were so instrumenthétcommission of the crimes that without them

the crimes would not have been committed as thee W& The Appeals Chamber thus considers

1356 seeProsecution Response Brief, paras. 246, 248 (wherein the Prosecatitends that Directive 4 is an illegal
order to expel the ABiH and “the Muslim population” fromeBrenica and other areaSge alsal. 26 August 2020 p.

8.

1357 SeeProsecution Response Brief, paras. 246, 250 (wherein thecRtims argues that the language of Directive
Krivaja-95 calling for adherence to the Geneva Conventilmes not negate its illegal objective to forcibly remowe th
population and that the VRS did not act in accordance wétigneva Conventionsgee alsd'. 26 August 2020 pp. 9,
10.

1358 SeeProsecution Response Brief, paras. 246, 251 (wherein disedtion contends that the Trial Chamber carefully
analyzed the content and context of Directive 7 and thatewh# Trial Chamber did not refer to Krivaja-95 in
concluding that Directive 7/1 did not rescind Directive 7jv&@a-95 supports that conclusion, and that Miadi
erroneously relied on Witness Butler’s evidence in tegard).See alsd. 26 August 2020 pp. 9, 10.

1359 prosecution Response Brief, para. 247.

1380 prosecution Response Brief, para. 25& alsdl. 26 August 2020 pp. 6, 17, 18, 22.

1361 SeeTrial Judgement, paras. 5097, 5098e alsdrial Judgement, paras. 5048, 5049, 5052, 5053, 5066, 5067.
1362 Between 11 July and 11 October 1995, Miadsued a number of orders in relation to the Srebmepperation,
including: (i) on 11 July 1995, ordering Bok@nin to go to Potri and Milaevi¢i with all available manpower and
equipment to launch an attack in the early morning ofuly 1995 geeTrial Judgement, paras. 5059, 5066, 5115); (ii)
on the evening of 11 July 1995, ordering Petar $ktbi mobilize buses and by 12 July 1995, ordering the
transportation of Bosnian Muslims out of P&id (seeTrial Judgement, para. 5052); (iii) ordering the separatfon o
Bosnian Muslim men from women, children and elderly inoai from 12 to 14 July 1995%ée Trial Judgement,
paras. 5052, 5059, 5130); (iv) around 12 July 1995, ordering VRSamd MUP units to block the area and fight the
column of Muslim men around the Konjéwolje-Cerska axisséeTrial Judgement, paras. 2641, 2642); (v) on 13 July
1995, ordering Zoran Marliiand Bojan Subatito secure the transfer of detainees to the Vuk Kagdelgimentary
School in BratunacseeTrial Judgement, para. 5052); (vi) before 15 July 1995, ergdRiadomir Furtula to provide
Beara with troops to carry out his work in Srebrengee{rial Judgement, paras. 4945, 5001, 5002, 5049); (vii) on 17
July 1995, ordering military units to comb the Bratunamjaéa-Mili¢i-BeSii area to find and destroy Muslim groups
(seeTrial Judgement, para. 503&ferring to Exhibit P1579); (viii) in late July 1995, ordering tdl kén detainees held

at the Standard Barracks at the Zvornik Brigaske{Trial Judgement paras. 2929, 508&erring to Exhibit P1494
(under seal)); and (ix) on 11 October 1995, ordeiimgy alia, the Corps Commands and the MUP to carry out combat
security “as per Directive no. 75€eTrial Judgement, para. 5043).

1363 5eeTrial Judgement, paras. 5097, 5098.
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that the Trial Chamber reasonably concluded thadidisignificantly contributed to achieving the

common objective by issuing orders concerning ttedi®nica operation to VRS and MUP forces.

393. Turning to the Trial Chamber’s alleged failure tgegsufficient weight to the context and
contents of orders that, according to Méadivere legitimate military orders issued in Sreiman
the Appeals Chamber recalls that an accused’sibatian to a joint criminal enterprise need not
be in and of itself criminal, as long as he or pegforms acts that in some way contribute to the
furtherance of the common purpd$® Thus, in the Appeals Chamber's view, whether Miadi
orders were legitimate in the military context istrelevant to determining his significant
contribution to the common purpose. What mattethas the accused significantly contributed to
the commission of the crimes involved in the jainiminal enterprisé*®> Considering the above,
Mladi¢’s assertion that his orders were consistent veitfitimate military operations in light of the
military context of Srebreni¢&® cannot serve to demonstrate an error in the Tldmber's

conclusion that Mladisignificantly contributed to achieving the comnuhjective’®’

394. In any event, the Appeals Chamber finds that Mlddils to substantiate his claim that the
Trial Chamber did not properly weigh the evidenagtgining to his orders in Srebrenica. In
relation to Mladé’s contention that Directive 4 ordered adherenctéolaws of war, including the
Geneva Conventiorns®® the Appeals Chamber observes that this directoes chot contain any
reference to the laws of war, including the Gen€eaventions, and does not explicitly mandate
respect for the laws of wai®® In fact, the Trial Chamber found that Directiveriered the Drina
Corps to inflict the heaviest possible losses @BiH and to force them to leave the Birdepa,
and GoraZde areas with the Muslim populatifFurther, the Trial Chamber considered evidence
that Mladic gave orders to respect the Geneva Conventiondobat that these orders were not
indicative of his true state of mid’* The Appeals Chamber thus finds that Méafkils to

demonstrate that the Trial Chamber erred in itessraent of Directive 4.

1364 See eg., Stanist and ZupljaninAppeal Judgement, para. 11Pppovié et al Appeal Judgement, para. 1653;
KrajiSnik Appeal Judgement, para. 695.

1365 5eeeg., Krajisnik Appeal Judgement, para. 6837anin Appeal Judgement, paras. 430, 431.

1366 seeMladic Appeal Brief, para. 62%ee alsd’. 25 August 2020 pp. 71, 72, 82, 83; T. 26 August 2020 pp. 45, 46.
1367 See Popoviet al Appeal Judgement, para. 1615 (in which the ICTY AppealsrBea held that the fact that the
participation of an accused amounted to no more than hig troine duties” will not exculpate the accused).

1368 SeeMladi¢ Appeal Brief, para. 620gferring to Trial Judgement, paras. 2323, 2359, 519€e alsdl. 25 August
2020 pp. 82, 83.

1369 seeExhibit P1968. It merely calls for providing the best palssiiving conditions for the army and civilian
population during the winter and commanding the soldiers tim tdisarm enemy groups and resort to killing them only
if they refuse SeeExhibit P1968, pp. 4, 5.

1370 5eeTrial Judgement, para. 510Bee alsdrial Judgement, paras. 2323, 2359.

137 SeeTrial Judgement, para. 4687.
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395. The Appeals Chamber now turns to Mi@sliargument that the Trial Chamber placed undue
weight on the language of Directive¥? and, without providing a reasoned opinion, insiit
weight on Witness Butler's evidence that Krivaja\¥®8s a legitimate military operatidf’® The
Appeals Chamber recalls that the mere assertianttieaTrial Chamber failed to give sufficient
weight to evidence or that it should have integuetvidence in a particular manner is liable to be
summarily dismissetf’® Furthermore, as explained above, whether a nyilitaperation is
legitimate is irrelevant to determining Ml&t significant contribution to the common purpd3g.

In any event, the Appeals Chamber observes thafriaé Chamber carefully analyzed the context
and content of both Directive¥® and Directive 7/£3"" and considered evidence from Witnesses
Ljubomir Obradow and Milovanow, as well as other documentary evidence, in regchis
finding that Directive 7/1 did not rescind or ameie content of Directive #7® Furthermore,
while Mladic selectively relies on Witness Butler's evidencattlhthe VRS had the military
legitimate right to attack the 2®ivision” of the ABiH*"® he disregards this witness’s consistent
statement that Directive 7/1 did not supersederdiiier supplemented Directive 7 with additional
technical informatiort**° The Appeals Chamber thus finds that Méafdiils to demonstrate that the

Trial Chamber erred in its assessment of Direclive

396. The Appeals Chamber also finds no merit in Miadcontention that the Trial Chamber did

not properly consider the language and contexti®blrder of 13 July 1995, which prevented the

1372 seeMladi¢ Appeal Brief, para. 625ee alsd. 25 August 2020 p. 72.

1373 SeeMladic Appeal Brief, para. 62Ireferring to Trial Judgement, paras. 2364-2386, T. 11 September 2013 pp.
16498, 16499See alsd. 25 August 2020 pp. 71, 72; T. 26 August 2020 p. 46.

137 Karadzic Appeal Judgement, para. 3#ajisnik Appeal Judgement, para. 2Zaremera and Ngirumpatséppeal
Judgement, para. 179.

1375 Seesuprapara. 393.

1376 The Trial Chamber found that, in March 1995, Radivoje fifiland the VRS Main Staff drafted Directive 7, which
was signed by Karad%i Supreme Commander of the VRS, on 8 March 1995. In Diregtit@radz¢t outlined the four
main priorities of the VRS: (i) through resolute offemsand defensive military operations, impose a military sdna
which the international community would be compelled toeat; (ii) improve the operational and strategic positid

the VRS; (iii) reduce the front-line and create cowodisi for the economic revival &tepublika Srpskady sending a
number of military conscripts home; and (iv) createdbeditions for the state and political leadership to negotiate
peace agreement and accomplish the strategic objeofitles war.SeeTrial Judgement, paras. 2382, 2383.

1377 SeeTrial Judgement, paras. 2364-2386. The Trial Chamber foundaha@1 March 1995, the VRS Main Staff
issued Directive 7/1, which was signed by M&adind wherein he repeated most of the tasks of the WRBex in
Directive 7 and stated that he had decided to conduct, withRi&main forces, a strategic operation under the code-
nameSadejstv®5. SeeTrial Judgement, para. 2384.

1378 SeeTrial Judgement, paras. 2385, 2386ferring tq inter alia, Exhibits P345, P803, P4317, P5048. The Trial
Chamber considered Witness Obradts/testimony that Directive 7 remained in force widlspect to the VRS Second
Krajina Corps, the SRK, and the VRS Herzegovina Capstated in Directive 7/1, but that the main body ofahee
consisting of the VRS First Krajina Corps, the VRS Exssnia Corps, and the Drina Corps, were tasked with what
was set out in Directive 7/1. The Trial Chamber furtbensidered Witness Milovand@s evidence that there is
nothing in Directive 7/1 explicitly rescinding the controvergiarts of Directive 7 and that in order to fully implement
Directive 7/1 one would have to look at Directive 7.

1379 seeMladi¢ Appeal Brief, para. 62Teferring toT. 11 September 2013 pp. 16498, 16496e alsol. 25 August
2020 pp. 71, 72; T. 26 August 2020 p. 46.

1380 5eeT. 3 September 2013 pp. 16158, 16159; T. 4 September 2013 p. 16192,
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entry of local and foreign journalists into the I$enica area and banned the provision of
information on prisoners of war, evacuated civiigaand escapeéia.1 In this regard, the Appeals
Chamber notes that the Trial Chamber’s finding iresfion was based on the totality of the
evidence, and particularly on the language of thgein its context®®? Further, the orders
referenced by Mladi in support of his argument on appeal were isswegrevent classified
military information from being leaked, and are ghdifferent from his 13 July 1995 order, which
was issued to restrict the international commusiytcess to information in the midst of a mass
murder operation®®® Accordingly, the Appeals Chamber finds that M&slicontention in relation
to his 13 July 1995 order reflects mere disagre¢meth the Trial Chamber’'s evaluation and
interpretation of relevant evidence without demmatistig error. In this respect, the Appeals
Chamber again recalls that the mere assertiortiibalrial Chamber failed to give proper weight to
evidence or that it should have interpreted eviddana particular manner is liable to be summarily

dismissed>8

397. On the basis of the foregoing, the Appeals Chamheaige Nyambe dissenting, dismisses
Mladi¢’s submission that the Trial Chamber erroneoushctaled that he significantly contributed
to the common criminal objective by issuing ordeesicerning the Srebrenica operation to VRS
and MUP forces.

(d) Intercepts

398. Mladi¢ submits that, although the Trial Chamber reliedcerntain intercepts to find that
VRS forces committed crimes in Srebrenica and beatvas complicit in those crimes, with a

proper weighing of evidence, no reasonable triefaof could have concluded that the intercepts

1381 SeeMladic Appeal Brief, para. 622eferring toTrial Judgement, paras. 5081, 5082, 5117, 5128.

1382 5eeTrial Judgement, paras. 5071-508&e alsdExhibit P2120. Indeed, the Trial Chamber found that, eetwl 1
July and 22 August 1995, Mldgdivas deliberately misleading the international community(Byclaiming that the
civilians in Srebrenica were free to stay or go; (idesing the selling of the videotape of the distribution otifand
water to foreign agencies; and (iii) denying allegeddities committed after the fall of Srebrenica and &hecutions
had taken placeSeeTrial Judgement, paras. 5082-5084.

1383 |n this regard: (i) Exhibits P4332, P4383, P5161, P5173, P&B#DP6641 include general instructions to keep
military operations confidentiaséeExhibit P4332, p. 5; Exhibit P4383, p. 12; Exhibit P5161, £xibit P5173, p. 6;
Exhibit P6549, p. 8; Exhibit P6641, p. 3); (ii) Exhibits P50BB069 relate to reporting within the chain of command
(seeExhibit P5068, p. 1; Exhibit P5069, p. 1); (iii) Exhibit P5284dlides Mladi’'s 13 April 1994 order to isolate and
restrict the movement oiinter alia, UNPROFOR, UN Military Observers (“UNMOs"), and &gn journalists, which
the Trial Chamber found was issued in retaliation to NAT@vipling air support to UN safe areag¢Exhibit P5224,

pp. 2, 3;see alsolrial Judgement, para. 4604); and (iv) in relation to EixH#6646, a 19 November 1994 order from
the VRS Main Staff’'s Sector for Moral Guidance, Religiaum Legal Affairs on directions on some current issues
regarding public information, the Trial Chamber found ibéoone measure taken by that sector implementing &adi
order “to conceal the real intent of the VRS forces tandain support for their actionssdeTrial Judgement, paras.
4488, 4494, 4497-4508eferring to Exhibit P6646, pp. 1, 2).

1384 SeeKaradzit Appeal Judgement, para. 37rajisnik Appeal Judgement, para. 2aremera and Ngirumpatse
Appeal Judgement, para. 179.
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were reliable and authenti®® In this respect, he argues that the Trial Chandgsesneously
disregarded evidence of Witness RM-316’s partisgnahd limited training, while relying on this
witness to conclude that there was no evidencethieatntercepts were forgeri€° Furthermore,
according to Mladi, the Trial Chamber failed to give sufficient wetgto: (i) the fact that
[REDACTED];** (ii) the lack of continuity or chain of custody pmoviding the intercepts to the
ICTY;*® (i) the incorrect identification of VRS relay utes and frequenci¢d®® and (iv) the
scepticism Witness Butler expressed regarding #tiability of the Interceptd®® In addition,
Mladi¢ submits that the Trial Chamber failed to adeqyaseldress inconsistencies within the

Intercepts:>**

399. The Prosecution responds that Mtatiiils to show that the Trial Chamber’s assessmént
the Intercepts was unreasonable in light of thelitgtof the evidencé®? It thus submits that
Mladi¢’s mere assertion that the Trial Chamber disreghitefailed to give sufficient weight to
certain evidence should be summarily dismis§&tiThe Prosecution further argues that the alleged

inconsistencies Mladiraises are not supported by the evideritk.

400. The Appeals Chamber notes that the Trial Chambendahe Intercepts to be genuine
contemporaneous reports of intercepted VRS comratiaits, and did not accept the argument that

they were forged or manipulaté®i® In reaching these findings, the Trial Chamber ss=g the

1385 seeMladic Appeal Brief, paras. 624-628. In support of his submigsiiladi references specific paragraphs of the
Trial Judgement where the Trial Chamber addressed theviotantercepts: (i) Exhibit P123BREDACTED] (under
seal), see Trial Judgement, para. 2480; (ii) Exhibit P4222 (concerrangintercept of Bozidar Pop@évand Ndo
Mihali¢, 22 September 1995 at 6.44 p.m.) and Exhibit P4REDACTED] (under seal)seeTrial Judgement, paras.
2992, 2996; (iii) Exhibit P212BREDACTED] (under seal) and Exhibit P1322 (concerning an intercept of caivers
between Beara and Kré&)j seeTrial Judgement, para. 4945; (iv) Exhibit P73®REDACTED] (under seal), p. kee

Trial Judgement, para. 4950; (v) Exhibit PLIREDACTED] (under seal), p. 1, and Exhibit P1L3gREDACTED]
(under seal), p. KeeTrial Judgement, para. 5001; (vi) Exhibit P2IREDACTED] (under seal)seeTrial Judgement,
para. 5002; (vii) Exhibit P129[REDACTED) (under seal)seeTrial Judgement, para. 5008; (viii) Exhibits P1338 and
P1655 [REDACTED] (under seal),see Trial Judgement, paras. 5028, 5112; (ix) Exhibits P1657 RhE58
[REDACTED] (under seal)seeTrial Judgement, paras. 5032, 5114 (collectively, “b#pts”).

1386 Mladi¢ Appeal Brief, para. 625%gferring to Trial Judgement, para. 5046.

1387 Mladi¢ Appeal Brief, para. 62&geferring to T. 28 June 2013 pp. 13575, 13576 (private session), Exhibit D316
(under seal).

1388 Mladi¢ Appeal Brief, para. 62@eferring to T. 13 September 2013 pp. 16701, 16702, T. 1 November 2013 pp.
18643, 18644 (closed session).

1389 Mladi¢ Appeal Brief, para. 62@gferring tq inter alia, Exhibits P1625, D879, D909, T. 25 June 2013 pp. 13338-
13340, T. 18 February 2015 pp