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Statute. Article 19(4)(a) of the Statute requires that an accused has the right to be informed
promptly and in detail of the nature and cause of the charges against him. The charges against an
accused and the material facts supporting those charges must be pleaded with sufficient precision in
an indictment so as to provide notice to the accused.'” Whether particular facts are “material”
depends on the nature of the Prosecution’s case.'! However, an indictment need not have the degree

of specificity of the evidence underpinning it."?

4. Decisive factors in determining the degree of specificity with which the Prosecution must
plead the material facts of its case are the Prosecution’s characterization of the alleged criminal
conduct and the proximity of the accused to the underlying offence.”® For example, if the
Prosecution alleges that an accused personally committed the criminal acts in question, the
indictment should include details which explain this allegation, such as the identity of the victim(s),
the time and place of the events, and the means by which the offence was committed.'* By contrast,
as the proximity of the accused person to those crimes becomes more distant, less precision is
required in relation to those particular details, and greater emphasis is placed upon the conduct of
the accused person himself upon which the Prosecution relies to establish his responsibility as an

accessory or a superior to the persons who personally committed the acts giving rise to the charges

against him."

1 The Prosecution is expected to know its case before proceeding to trial and cannot omit
material facts of its main allegations in the indictment with the aim of moulding the case against the

accused in the course of the trial depending on how the evidence unfolds.'® Even where it is

' dugustin Ngirabatware v. Prosecutor, Case No. MICT-12-29-A, Judgement, 18 December 2014 (“Ngirabatware
Appeal Judgement”), para. 32; Augustin Ndindiliyimana et al. v. The Prosecutor, Case No. ICTR-00-56-A, Judgement,
11 February 2014 (“Ndindiliyimana et al. Appeal Judgement”), para. 171; Prosecutor v. Nikola Sainovié et al., Case
No. IT-05-87-A, Judgement, 23 January 2014 (“Sainovié et al. Appeal Judgement”), paras. 213, 225, 262. See also
Prosecutor v. Jovica Stanisi¢ and Franko Simatovié¢, Case No. MICT-15-96-T, Decision on Stani§i¢’s Motion for
Further Particularisation of the Prosecution Case, 2 May 2018 (“Stanisi¢ and Simatovi¢ Decision of 2 May 2018”),
para. 11.

" Jean Uwinkindi v. The Prosecutor, Case No. ICTR-01-75-AR72(C), Decision on Defence Appeal Against the
Decision Denying Motion Alleging Defects in the Indictment, 16 November 2011 (“Uwinkindi Decision of
16 November 2011”), para. 4; Tharcisse Renzaho v. The Prosecutor, Case No. ICTR-97-31-A, Judgement,
1 April 2011, para. 53; Frangois Karera v. The Prosecutor, Case No. ICTR-01-74-A, Judgement, 2 February 2009,
para. 292. See also Stanisi¢ and Simatovi¢ Decision of 2 May 2018, para. 11.

"> Ngirabatware Appeal Judgement, para. 32; Sainovié et al. Appeal Judgement, para. 225; Georges Anderson
Nderubumwe Rutaganda v. The Prosecutor, Case No. ICTR-96-3-A, Judgement, 26 May 2003, para. 302. See also
Stanisi¢ and Simatovi¢ Decision of 2 May 2018, para. 11.

¥ Uwinkindi Decision of 16 November 2011, para. 5. See The Prosecutor v. André Ntagerura et al., Case No. ICTR-99-
46-A, Judgement, 7 July 2006, para. 23. See also Stanisi¢ and Simatovi¢ Decision of 2 May 2018, para. 11.

" Prosecutor v. Miroslav Kvocka et al., Case No. IT-98-30/1-A, Judgement, 28 February 2005 (“Kvocka et al. Appeal
Judgement”), para. 28 and reference cited therein.

15 Kvocka et al. Appeal Judgement, para. 65.

'8 Ngirabatware Appeal Judgement, para. 32; Ndindilivimana et al. Appeal Judgement, para. 172; Gaspard
Kanyarukiga v. The Prosecutor, Case No. ICTR-02-78-A, Judgement, 8 May 2012, para. 73. See Prosecutor v.
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Furthermore, and although the Indictment does not specify the type of joint criminal enterprise
alleged, it otherwise details the material elements that must be pleaded in relation to joint criminal
enterprise liability, including Kabuga’s contribution to it.?® The Indictment similarly identifies
Kabuga’s conduct that is alleged to have offered substantial assistance to the principal perpetrators
where he is charged with aiding and abetting.”” As it pertains to the charge of conspiracy to commit
genocide, this crime is an inchoate offence that is criminalized irrespective of whether the
substantive crime of genocide has been committed®® and the actus reus that must be pleaded in the
Indictment is an agreement among individuals aimed at the commission of genocide.29 The relevant

agreements and their participants, which include Kabuga, are expressly set forth in the Indictment.*

9. Bearing in mind the general nature of the challenge presented in the Motion,*! Kabuga does
not demonstrate that the Indictment, when read as a whole, lacks necessary detail in linking his
conduct to the crimes for which he is charged.” Consequently, in view of the forms of
responsibility alleged (joint criminal enterprise and aiding and abetting) and the nature of the crimes
charged (conspiracy), Kabuga fails to demonstrate how the Indictment is insufficiently precise to

the extent it does not plead a causal link between his conduct and the ensuing crimes pleaded in the

Indictment.

10. Turning to Kabuga’s challenges that the Indictment is insufficiently precise as to the timing
of events pleaded in Indictment paragraphs 44, 46, 48, and 50-59, the Trial Chamber recalls that the
sheer scale of the alleged crimes committed in the context of the Rwandan genocide makes it
impracticable to require a high degree of specificity in such matters as, infer alia, the dates of the
commission of the crimes.”® In this context, and as it pertains specifically to Indictment
paragraphs 44, 46, 48, 50, 51, and 53-57, the Trial Chamber considers that the alleged date ranges
or approximations contained therein are sufficiently specific to give Kabuga notice to effectively

prepare his defence, particularly given the other material facts pleaded in relation to the events,

furthering the joint criminal enterprise in the sense that the accused significantly contributes to the commission of the
crimes involved in it); The Prosecutor v. Pauline Nyiramasuhuko et al., Case No. ICTR-98-42-A, Judgement, 14
December 2015 (“Nyiramasuhuko et al. Appeal Judgement”), para. 2083 (recalling that proof of a causal relationship,
in the sense of a conditio sine qua non, between the conduct of the aider and abettor and the commission of the crime,
or proof that such conduct served as a condition to the commission of the crime, is not required as long as the support of
the aider and abettor has a substantial effect upon the perpetration of the crime).

% See infia paras. 23, 24.

27 See Indictment, paras. 30, 34, 66.

2 See, e.g., Jean-Baptiste Gatete v. The Prosecutor, Case No. ICTR-00-61-A, Judgement, 9 October 2012, para. 262.

¥ See, e.g., Ferdinand Nahimana et al. v. The Prosecutor, Case No. ICTR-99-52-A, Judgement, 28 November 2007
(“Nahimana et al. Appeal Judgement”), para. 344.

% See Indictment, paras. 36, 67 and references cited therein.

3! See Motion, para. 14.

32 See, e.g., Indictment, paras. 8-11, 39-42, 44, 46, 48-52.

3 See, e.g., Ngirabatware Appeal Judgement, para. 140.
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relation to crimes committed by the inferahamwe to whom he is alleged to have offered material
support, Kabuga contends that Indictment paragraph 43 does not provide sufficient details as to:
(i) the dates of incidents; (ii) the circumstances in which victims died; and (iii) the causal link

between Kabuga’s conduct and the incidents.*' The Prosecution disputes these challenges.42

14.  The Trial Chamber observes that Indictment paragraphs 8-11 set forth information related to
the establishment of RTLM and Kabuga’s role within it. Notably, Indictment paragraph 9 alleges:
From its inception until the end of its broadcasts in July 1994, Félicien KABUGA served as
President of RTLM and, as such, had control over programming, operations, and finances of
RTLM. He chaired RTLM’s Comité d’Initiative, which functioned as RTLM’s management
committee. Félicien KABUGA was responsible for the overall management and direction of the
radio station, supported by other members of the Comité d’Initiative, including Ferdinand

NAHIMANA, and Jean-Bosco BARAYAGWIZA and by Phocas HABIMANA, the general
manager of the station.

Indictment paragraph 11 further alleges as follows:

From at least 1 January 1994 until July 1994, Félicien KABUGA, Ferdinand NAHIMANA, Jean-
Bosco BARAYAGWIZA, Joseph NZIRORERA, Phocas HABIMANA, Joseph SERUGENDO,
Ephrem NKEZABERA and RTLM journalists, including Valérie BEMERIKI, Gaspard GAHIGI,
Noél HITIMANA, Georges RUGGIU, Kantano HABIMANA, Ananie NKURUNZIZA and
Philippe MBILIZI operated RTLM in a manner that furthered hatred and violence against Tutsi
and others perceived as “accomplices” or “allies” of the Rwandan Patriotic Front [...] and agreed
to disseminate an anti-Tutsi message with the goal to eliminate the Tutsi ethnic group in Rwanda.

Indictment paragraphs 12-19 then set forth allegations that describe the nature of RTLM broadcasts
as well as the crimes the Prosecution alleges were encouraged by them. Furthermore, Indictment
paragraphs 21-35 plead Kabuga’s responsibility based on his participation in a basic joint criminal
enterprise and as an aider and abettor in relation to RTLM broadcasting. Indictment paragraph 36
alleges his responsibility in a conspiracy to commit genocide in relation to his participation in
RTLM and the agreement upon which the charge is based. In this context, the Trial Chamber finds
that the Indictment provides sufficient specificity as to how Kabuga’s conduct is connected with the
underlying crimes for which he is charged in order to prepare his defence and stresses that the

Indictment need only plead material facts and not the evidence supporting them.

15.  As to the timing of the events set forth in Indictment paragraph 19, the Trial Chamber
considers that the alleged specific dates, date ranges, or approximations are sufficiently specific to

give Kabuga notice to effectively prepare his defence, particularly in view of the specificity with

prefecture. For instance in May 1994, Félicien KABUGA supplied ammunition from Gisenyi to interahamwe in
Kigali.”).

“° Motion, paras. 17-19.

“! Motion, para. 20.

%2 See Response, paras. 8, 11-14.
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which the victims are identified and when considering that Kabuga is not alleged to have personally

participated in these attacks.*

16.  Turning to Kabuga’s challenges in relation to allegations stemming from his material

support to interahamwe,**

the Trial Chamber equally finds that the dates, date ranges, or
approximations, as well as the circumstances in which victims died, as set forth in Indictment
paragraph 43, provide sufficient notice to allow Kabuga to prepare his defence in view of the other
details, such as the category of assailants, the identity of the victims, and, in some instances, the
locations where the crimes were committed.*’ Furthermore, the Trial Chamber recalls that, based on
the pleaded modes of responsibility, the Indictment does not need to provide a direct causal link
between Kabuga’s conduct and the resulting crimes.*® Kabuga’s contentions in this respect are

misplaced.
17.  The Trial Chamber dismisses Kabuga’s challenges in this respect.
C. Mens Rea

18. Kabuga argues that the Indictment does not plead material facts that he or alleged members
of the joint criminal enterprise intended to commit or contribute to the commission of crimes,
inhibiting his ability to investigate such allegations.’’ He further contends that the Indictment fails
to sufficiently identify the alleged perpetrators of crimes referred to in Indictment paragraphs 32-35,
65, and 66, thereby inhibiting his ability to investigate their conduct and “intention”, which is
particularly problematic in relation to his liability for “complicity”.48 The Prosecution argues that
Kabuga misunderstands the requirements for pleading mens rea and contends that the Indictment
sufficiently pleads: (i) his mens rea; (ii) the mens rea of the principal perpetrators whom he is

alleged to have aided and abetted; and (iii) the identity of the perpetrators.*

19, The Trial Chamber recalls that an indictment may either: (i) plead the state of mind of the
accused, in which case the facts by which that matter is to be established are matters of evidence,

and need not be pleaded; or (ii) the evidentiary facts from which the state of mind is to be

* See supra para. 4.

“ Motion, para. 20.

% The Trial Chamber observes that, while Indictment paragraphs 43(K), (1)(iv), and (1)(v) do not expressly allege the
dates of the attacks, the chapeau paragraph pleads “[bletween 7 April 1994 and at least the end of June 1994,
Likewise, Indictment paragraph 43(K) provides further information as to the timing of the event — namely “[w]hen
interahamwe were fleeing Kimironko” — that would assist Kabuga in his investigations.

% See supra paras. 8, 9.

47 Motion, paras. 21, 22, referring to Indictment, paras. 21-25.

8 Motion, paras. 23, 24. Paragraph 23 of the Motion mistakenly refers to Indictment paragraphs “32-25” whereas the
French original refers to paragraphs 32-35.
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