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Introduction

1. Francois Ngirabatware and Catherine Mukakayange respectfully request that
the President assign this matter to a Single Judge or Trial Chamber to issuc an order
declaring that the United Nations International Residual Mechanism for Criminal
Tribunals (“Mechanism™) and its predecessor, the International Criminal Tribunal for
Rwanda ("ICTR™), no longer maintain any interest in freezing the accounts of Francois
Ngirabatware and Catherine Mukakayange, nos, [REDACTED] and [REDACTED]. at
[REDACTED]} Bank in Brussels, Belgium, and for the Registrar to serve a copy of that
order on the [REDACTED] Bank and the government of Belgium.'

Background

2. Felicien Kabuga was first indicted by the ICTR on 30 October 1997.2
Subsequent indictments were filed against him on 29 August 1998, 12 October 2005,*
14 April 2011, and 1 March 2021.* Hc was arrcsted on 16 May 2020 in France.” He is
currcntly incarcerated at the United Nations Detention Unit in The Hague awaiting trial,

3. During the period when Mr. Kabuga was a fugitive, the Prosecution requested
that various financial institutions and States freeze assets thal it believed could be used o
assist Kabuga in evading arrest. This included asscts of Kabuga's family members.

4, Francois Ngirabatware was married (o one of Kabuga’s 13 children.® Catherine
Mukakayange is I'rancois Ngirabatware’s sister. At the request of the IC'TR prosecutor,
their bank accounts, nos, [REDACTED] and |[REDACTED)], at [REDACTED] Bank in
Brussels, Belgium, were frozen on 11 March 2003. Mr. Ngirabatware's and Ms.
Mukakavangc's cfforts to obtain access (o these lunds through the courts in Belgium

were unsuccesslul because those courts ruled that the government of Belgium was

" This motion is fiked on a confidential basis because it reveals private banking information of the
petitioners. A public redacted version is being filed simultaneously, Tt is requested that the petitioners be
authorised o disclose the confidential version of this motion and any resulting decision or order 10 the
bunk. government of Belgium, and in connection with any court proceedings necessary 10 obtain return of
the funds.

* Prosecutor v Kabuga, No. ICTR-97-22, Indictment (30 October 1997)

¥ Prosecutor v Bizimana, Karemera, Nzubonimana, Rwamakuba, Ngirumpaise, Nzirorera, Kabuga, and
Kajelijeli, No. ICTR-98-44-1, Confirmation and Disclosure of the Indictment (29 August 1998)

* Prosecutor v Kabuga, No, ICTR-98-44B-1, Decision on the Amended Indictment (12 October 2005)

3 Prosecutor v Kabuga, No. ICTR-98-44B-PT, Amended Indictment (14 April 2011)

¢ Prosecutor v Kabuga, No. MICT-13-38-PT, Prosecution's Second Amended Indictment {1 March 2021)
T Urgent Motion for Ameadment of Order for Transfer (20 May 2020)

# They are currently divorced.

[
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obligated to cooperate with the ICTR and the ICTR Prosceutor maintained that the funds
should remain frozen so long as Felicien Kabuga was a fugitive.”

5. The lunds in the two [rozen accounts at [REDACTED] belong to Mr.
Ngirabatware and Ms. Mukakayange. Felicicn Kabuga was neither the source of those

funds nor docs he have any interest in them.'”
Argument

6. Now that Ielicien Kabuga has been arrested. there is no basis lor the 1CTR or
the Mcchunism to retain its freeze on the funds belonging to Mr. Ngirabatware and Ms.
Mukakayange.

7. The lunds were originally [rozen upon request of the ICTR Prosecutor pursuant
to ICTR Rule 40(AXiii) ol'its Rules of Procedure and Fividence, which provided:

(A) In case of urgency, the Prosecutor may request any State:

(i) To arrest a suspect and place him in custody:

(i1) To seize all physical evidence;

(iii) To take all necessary measures to prevent the escape of a suspect or an
accused, injury to or intimidation of a victim or witness, or the destruction ol
evidence.

The Statc concerned shall comply forthwith, in accordance with Article 28 of the
Statute. !

8. On 29 April 2013, Mechanism Single Judge Vagn Joensen issued a warrant of
arrest for Felicien Kabuga that included a request to all Member States of the United
Nations to:

MAKE INQUIRIES to discover whether the Accused has assets located within
the territory of the Member State and if'so, to adopt provisional measures to
[reeze such asscts, without prejudice to the rights of third parties; '

9. This order was issued pursuant to Mcchanism Rule 63(1)), which provides:

The Single Judge shall also issue an international arrest warrant in respect of the
accused which shall be transmitted (o all States. Upon request by the Prosecutor
or proprio motu, after having heard the Prosceutor, the Single Judge may order &
State or States to adopt provisional measures to frecze the assets of the accused,
considering the gravily of the crimes charged and the level of responsibility of the
accused, without prejudice to the rights of third partics.

¥ See lelter of ICTR Prosecutor Lo Belgian authoritics dated 13 February 2012 artached as Annex A.
10 See declaration of Francois Ngirabatware attached as Annex B,

' (emphasis added). This is currently Rule 37 of the Mechanism’s Rules of Procedure and Lvidence.
2 Warrant of Arrest and Order for Transfer Addressed to Al Statex (29 April 2013), p. 2)
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10. The Appeals Chamber of the ICTR has held that a third party whose assets are
Irozen by the Prosecutor has a right to request a judicial review by a Trial Chamber of
that decision.’”® Likewise, to the extent that the accounts are claimed 1o now be frozen
pursuant (o the Single Judge’s order, Mr, Ngirabatware and Ms, Mukakayange are third
parties prejudiced by that order and have the right to be heard."

[ 1. There is no basis for the Mechanism or ICTR to continue to block Mr.
Ngirabatware and Ms. Mukakayange’s access to their funds. The [unds can no longer be
frozen pursuant to ICTR Rule 40(A)(ii1) because that provisional measure no longer
applies alter the arrest of Felicien Kabuga. The funds cannot be [rozen pursuant to
Mechanism Rule 63(D)) because they are not assets of Felicien Kabuga and he has no
interest in them whatsoever,

Conclusion

12. Francois Ngirabatware and Catherine Mukakayange have been deprived of
access 1o their own funds for almost two decades simply because Mr. Ngirabatware had
been married to onc of Mr. Kabuga's 13 children. The Single Judge or Trial Chamber is
respectlully requested to issue an order indicating that the Mechanism and ICTR no
longer maintain any interest in freezing the bank accounts of Francois Ngirabatware and
Catherine Mukakayange, nos. [REDACTED] and [REDACTED] at [REDACTED] Bank
in Brussels, Belgium, and for the Registrar to scrve a copy of that order on the
[REDACTIED] Bank and the government of Belgium.

Y Miscellancows, Kahuga Family, No 01-A. Appeal of the Family of Felicien Kabuga against Decisions of
thr Prosecutor and President of the Tribunal (22 November 2002), p. 4

YW Prosecutor v Turinaho et al, No. MICT-18-116-ARS80.1, Decision on Appeals af the Decision related to
Muterials Seized from Dick Prudence Muiyeshudi (19 August 2019), para. 35
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13. Such an order is needed [or Mr. Ngirabatware and Ms. Mukakayange to once
again obtain access to the funds to which they have so long been unjustly deprived.
Word count: 1223

Respectfully submitted

PNEIN

PETER ROBINSON
Counsc] for Francois Ngirabatware
and Catherine Mukayayange
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ANNEX A
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DECLARATION OF FRANCOIS NGIRABATWARE

1, FRANCOIS NGIRABATWARE, do hereby declare under penalty of perjury, that the
following is truc and correct:

1. I am the owner of bank account no [REDACTED)] at the [REDACTED| Bank in
Brussels, Belgium. My sister. Catherine Mukayayange, is the owner of bank account
[REDACTED)] at the same bank.

2. | was marricd to Claudine Twagirihirwe, one of Felicien Kabuga’s 13 children, in
1995, We are now divorced.

3. The funds in my account arc owned by me. Felicien Kabuga was not the source ol any
of thosc funds and has no interest whatsoever in any of those funds.

4, The funds in my sister’s account arc owned by her. Felicien Kabuga was not the source
of any of thosc funds and has no interest whatsoever in any of those funds.

5. Since we were denied access to the funds in our accounts in 2003, we have been trying
to obtain access through the BNP Fortis Bank and through the courts of Belgium. All our efforts
have been met by the same response  the funds were frozen at the request of the International
Criminal T'ribunal for Rwanda (“ICTR™) and the bank and government of Belgium are required
to cooperate with that request.

6. In 2011, the courts in Belgium requested that the ICTR clarify its position as to the
freczing of those accounts. ‘The letter in Annex A from the ICTR Prosecutor was received by the
court and has prevented us from accessing our accounts.,

7. In order for us (o access our accounts, we need a decision from the United Nations
International Residual Mechanism for Criminal Tribunals, as the successor to the ICTR, that we
can take to the bank, and the Belgian courts, if necessary. stating that the Mcchanism and ICTR
no longer maintain any interest in freczing our bank accounts.

8. We would greatly appreciate the court issuing the requested order.

DATED: 12/4/2021

/s/ Francois Ngirabatware
FRANCOIS NGIRABATWARE
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