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1. I, Carmel Agius, President of the International iBeal Mechanism for Criminal Tribunals
(“President” and “Mechanism”, respectively), amssei of an application by Mr. Goran Jéisi
(“Jelisi¢”) for recognition of sentence remissions and eamyease dated 13 June 2018
(“Application”), renewed and supplemented on 13t8eyper 2020 (“Renewed Application®).

I. BACKGROUND

2. Jelist was arrested on 22 January 1998 and was immediateisferred to the United
Nations Detention Unit in The Hague, the Netherign@n 29 October 1998, Jeliséntered a plea
of not guilty to the count of genocide and pleadadty to 31 counts comprising violations of the
laws or customs of war and crimes against humanityal Chamber | of the International Criminal
Tribunal for the former Yugoslavia (“Trial Chambeahd “ICTY”, respectively) was satisfied that
the guilty plea entered by Jefisivas voluntary, informed, and unequivocal, and aled Jelisi
guilty of the crimes he had admitted to in his tuiplea’ The proceedings before the Trial
Chamber were therefore limited to the single coohtgenocide and to matters related to

sentencing.

3. On 19 October 1999, the Trial Chamber acquittesidedf the count of genocideand
entered convictions against him on 16 violationsheflaws or customs of war, comprising murder,
cruel treatment, and plunder, as well as 15 coohtsimes against humanity, comprising murder
and other inhumane act©n 14 December 1999, the Trial Chamber sentenitedch40 years of

imprisonment

! Letter from Jelisi to the then-President, dated 13 June 2018 (confidentiapp(idation”); Letter from Jelisi to the
President, dated 13 September 2020 (confidential) (“René&plication”). | use the term “Application” to refer tbe
direct petition submitted by Jekisiconsistent with paragraph 2 of the Practice Directiorthe Procedure for the
Determination of Applications for Pardon, CommutationSehtence, or Early Release of Persons Convicted by the
ICTR, the ICTY, or the Mechanism, MICT/3/Rev.3, 15 May 2@Zractice Direction”). | note that this matter firs
arose while an earlier version of the Practice Dioectbn this topic was in forceSeePractice Direction on the
Procedure for the Determination of Applications for Parddommutation of Sentence, and Early Release of Persons
Convicted by the ICTR, the ICTY, or the Mechanism, MIGR&v.1, 24 May 2018. Unless otherwise indicated,
reference will be made to the current Practice Direction.

2 prosecutor v. Goran Jelisi Case No. IT-95-10-TJugement14 December 1999 (“Trial Judgement”), paras. 5, 123,
135.

% Trial Judgement, paras. 8, 11, Bke Prosecutor \Goran Jelisi, Case No. IT-95-10-A, Judgement, 5 July 2001
(“Appeal Judgement”), para. 2.

* SeeTrial Judgement, paras. 11, 24, 26-27,S5@ealso Appeal Judgement, p. 1.

® Trial Judgement, paras. 11-17.

® Trial Judgement, paras. 16, 108, 138.

" Trial Judgement, paras. 16, 58, 109, 138.

8 Trial Judgement, para. 139.
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4. On 5 July 2001, the Appeals Chamber of the ICTYrma#d Jelist’s sentence of 40 years
of imprisonment. On 29 May 2003, Jelisiwas transferred to the Italian Republic (“Italyt)serve

the remainder of his sentente.

5. On 11 April 2013, Judge Theodor Meron, in his ciéyaas President of the ICTY,
recognised, on a provisional basis, the sentenoésseons for which Jeli§ihad become eligible
under Italian lawt’ On 1 June 201%¥ and again on 22 May 2017 the then-President of the
Mechanism, Judge Meron, recognised, on a provisidasis, further sentence remissions
amounting to a total of 1440 days.

II. APPLICATION AND RENEWED APPLICATION

6. In the Application, Jeligi requests recognition of additional sentence raomssof 405
days that the Italian authorities have granted $iimse the issuance of tlelisic 2017 Decisiort?

In light of previous sentence remissions provisign@cognised by the ICTY and the Mechanism,
Jelist submits that he became eligible for early relemsef October 2028. Further, according to
Jelisi, if the additional sentence remissions underhfirgyApplication are taken into account, he
would have been eligible for early release as ajusi 2019° He therefore seeks early release and,
in support of this, he submits that his “rehabtida process has improved significantly” in the two

years preceding his Applicatidh.

7. On 29 June 2018, the then-President requestedethistrar of the Mechanism (“Registrar”)
to undertake the steps prescribed in paragraphs % af the Practice Direction (MICT/3/Rev’$).

° Appeal Judgement, p. 41.

10 See ICTY Press Release, Goran Jélisiransferred to lItaly to Serve Prison Sentence, 29 May3,200
https://www.icty.org/en/press/goran-jelisic-transferitadly-serve-prison-sentenc8ee alsd’ublic Redacted Version of
22 May 2017 Decision of the President on Recognition of Cominatat Sentence, Remission of Sentence, and Early
Release of Goran Jekisil1l August 2017 (felisic 2017 Decision”), para. 3.

1 prosecutor v. Goran Jeligi Case No. IT-95-10-ES, Decision of the President on Sest®emission of Goran
Jelisi, 28 May 2013 (public redacted version of decision of 11 ApriB2QDelisi¢c 2013 Decision”), paras. 34, 36.

12 seelelisié 2017 Decision, para. 2&ferring to Decision of the President on the Sentence Remission of Geliai,

1 June 2015 (confidential) J&lisic 2015 Decision”).

13 Jelisi¢ 2017 Decision, paras. 47, 59. By the same decisiomregecessor denied Jefisi request for early release.
Jelisic 2017 Decision, paras. 58-59.

14 Application, pp. 1-Zeferring toJelist’s letter to the then-President, dated 26 August 201¥the latter's response
thereto dated 18 September 2017. Jeéifso refers to the decision of the Italian authoriti@secting “a material error”
in one of their previous decisions granting him sentencéssémn.SeeApplication, p. 1.

15 Application, p. 2.

16 Application, p. 2.

7 Application, p. 2.

18 Internal Memorandum from the then-President to the Ragistated 29 June 2018 (confidential) (“Memorandum of
29 June 2018"), para. 3. The Registrar was also requestiais® with the Italian authorities so that a complet
overview of all sentence remission decisions grantetelist could be obtainedseeMemorandum of 29 June 2018,
para. 3. On 30 July 2018, the Registry of the Mechanism ($Rg¥i indicated that it would liaise with the Italian
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8. On 30 November 2018, the Registry conveyed to tlea-President information provided
by the Italian authorities, which set out in dethié entire process of Jelid gradual sentence

remission:’ On 8 April 2019, the Registry transmitted to me teports concerning Jeksi®

9. On 10 January 2020, | requested the Registry teeliaith the Italian authorities to obtain

further informatiorf* By 5 March 2020, | received most of the requestéatmation??

10. On 3 September 2020, pursuant to paragraphs 62aftlthe Practice Direction, | requested
the Registrar to file a public redacted versiothef Application and the English translation thereof
and to communicate to Jelisall information collected to date pertaining ts Wipplication” On

11 September 2020, the Registrar filed a publiacestl version of the Applicatidf.

authorities anew for this purpos8eelnternal Memorandum from the Chief, Registry, Hague brawcthe then-
President, dated 30 July 2018 (confidential), para. 3. @ttéber 2018, the then-President requested an update
regarding his requesgeelnternal Memorandum from the then-President to the Chiegid®y, Hague branch, dated
1 October 2018 (confidential), para. 2. On 11 October 208, Registry informed the then-President that on
6 August 2018, the Registrar wrote to the Italian Ambassadeking his assistance in obtaining the requested
information. Seelnternal Memorandum from the Deputy Chief, Registry, Halgganch to the then-President, dated
11 October 2018 (confidential), para. 2.

19 See Internal Memorandum from the Deputy Chief, Registry, Hague bratc the then-President, dated
30 November 2018 (confidential) (“Memorandum of 30 November '201@&nsmitting a note verbalefrom the
Embassy of Italy to the Netherlands, dated 21 November 20h8gyinglLetter of the Office of the Public Prosecutor
General at the Court of Appeal in Rome — Criminal Enforeet Office, dated 5 November 2018 (“Letter of
5 November 2018”), and Order of the Deputy Prosecutor Geragrahe Court of Appeal in Rome, dated
2 November 2018 (“2 November 2018 Revoking OrdeB8gealso Internal Memorandum from the Deputy Chief,
Registry, Hague branch to the then-President, dated 6 Dec@@b@r(confidential) (“Memorandum of 6 December
2018").

% Internal Memorandum from the Deputy Chief, Registry, Hagundir to the President, dated 8 April 2019
(confidential) transmitting a letter from the Italian Ministry of Justice, Dejpaent of Judicial Affairs, Office of
International Judicial Cooperation, dated 26 March 2@tveyinga letter from the Italian Ministry of Justice,
Department of the Prison Administration, dated 12 Mai@h92conveyinga summary report of the Governor of the
Prison of Massa, dated 26 February 2019 (“Summary Rgpartd a psychiatric report of the Health Director and
Psychiatric Consultant, dated 11 March 2019 (“Psychiatric Rgport”

2L Internal Memorandum from the President to the Registr@rJanuary 2020 (confidential) (“Memorandum of
10 January 2020"), para. 3. In particular, | requested rimdtion on Jeligis eligibility for pardon, commutation of
sentence, or early release under Italian law, and ttaorsaof the latest Italian decisions granting Jélsgntence
remissions. | also requested a detailed report of any campedelisé had provided to the Office of the Prosecutor of
the Mechanism (“Prosecution”), and the significance tife@eeMemorandum of 10 January 2020, para. 3.

22 Internal Memorandum from the Registrar to the Presideated 22 January 2020 (confidentiathnsmitting
Judgement of the Court of Padua, dated 23 January 2018 (Engligdiation); Internal Memorandum from the
Registrar to the President, dated 5 March 2020 (confidptréaismittinginternal Memorandum from the Senior Legal
Officer, Officer-in-Charge, Prosecution, Hague branch he Deputy Chief, Registry, Hague branch, dated
27 January 2020 (confidential) and mote verbale from the Embassy of Italy to the Netherlands, dated
13 February 202@;onveyinginter alia: (i) Order of the Surveillance Magistrate of the SQultance Office of Massa,
dated 27 June 2017; (ii) Order of the Surveillance Magistof the Surveillance Office of Massa, dated 29 RI248;

(iii) Certificate of the enforcement status by the €dfof the Prosecutor General at the Court of Appeabaofid? dated

29 January 2020 (“Enforcement Status Certificate”); an)dLetter of the Surveillance Magistrate of the Suregite
Office of Massa, dated 14 March 20t@nveyinghe Summary Report and the Psychiatric Report.

2 Seelnternal Memorandum from the President to the RegistraeddaBeptember 2020 (confidential), paras. 2-3.

%4 Registrar's Submission of Mr. Goran JefisiApplication for Pardon, Commutation of Sentence and/oviBional
Early Release, 11 September 2020.
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11.  On 13 September 2020, while | was considering Ippligation, in a letter addressed to me
Jelist reiterated his request for early release and raalember of further submissions pertaining

to his rehabilitatio?

12. On 28 October 2020, the Registrar communicated el@sic] in a language that he
understands, all information that had been coltecfertaining to his Applicatioff. On

29 January 2021, | received Jealisicomments on the materials sent to him by theisteg?’

13. Since no Judge who imposed the sentence uponcJetistinues to be a Judge of the
Mechanism, | consulted with Judge José R. de P&ulaesa and Judge Ivo Nelson de Caires
Batista Rosa in accordance with Rule 150 of theeRuf Procedure and Evidence of the

Mechanism (“Rules”) and paragraph 16 of the Pradiiection.

1. APPLICABLE LAW

14.  According to Article 25(2) of the Statute of the dhanism (“Statute”), the Mechanism
supervises the enforcement of sentences pronoumgedtie International Criminal Tribunal for
Rwanda (“ICTR”), the ICTY, or the Mechanism, incind the implementation of sentence

enforcement agreements entered into by the Unitgtbhs with Member States.

15.  Pursuant to Article 26 of the Statute, there sbialy be pardon or commutation of sentence
if the President so decides on the basis of therasts of justice and the general principles of law
While Article 26 of the Statute, like the equivalgmovisions in the Statutes of the ICTR and the
ICTY before it, does not specifically mention regtsefor early release of convicted persons, the
Rules reflect the President’'s power to deal witbhstequests and the longstanding practice of the
ICTR, the ICTY, and the Mechanism in this regard.

16. Rule 149 of the Rules provides that if, accordimghte law of the State of imprisonment, a
convicted person is eligible for pardon, commutatdd sentence, or early release the State shall, in

accordance with Article 26 of the Statute, nottig Mechanism of such eligibility. Rule 150 of the

% Renewed Application, pp. 1-3. | received the Renewed Apijglitand its English translation on 28 September 2020.
% |nternal Memorandum from the Registrar to the Presidkied 28 October 2020 (confidential), para. 3.

2" Internal Memorandum from the Registrar to the Presjdfated 29 January 2021 (confidential) (‘Memorandum of
29 January 2021"transmitting two letters from Jeligi dated 7 November 2020 (confidential) (“Letter of
7 November 2020") and 7 January 2021 (“Letter of 7 January 20&Kpectively. In the Letter of 7 January 2021,
Jelist submits that he originally sent his response to the MechamsimNovember 2020, but his letter was returned to
him with the explanation that the address was incorrectREgistry informs me that Jek&s Letter of 7 January 2021
was received on 19 January 2044 email from an ltalian lawyer, who is not recogniseccasnsel for Jeligi See
Memorandum of 29 January 2021, para. 3, fn. 1. Despite thgularity in how these letters were sent to the
Mechanism, | have no reason to doubt Jéistxplanation, and therefore accept his letters as yalidimitted.

4
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Rules stipulates that the President shall, upoh satice or upon receipt of a direct petition from
the convicted person, determine, in consultatiotin wny Judges of the sentencing Chamber who
are Judges of the Mechanism, whether pardon, coationtof sentence, or early release is
appropriate. If none of the Judges who imposedstr@gence are Judges of the Mechanism, the
President shall consult with at least two othemgésd

17.  The general standards for granting pardon, commutaf sentence, or early release are set
out in Rule 151 of the Rules, which provides thiat, making a determination on pardon,
commutation of sentence, or early release, theideneis shall take into accounter alia, the
gravity of the crime or crimes for which the prisonwas convicted, the treatment of
similarly-situated prisoners, the prisoner's dent@i®n of rehabilitation, and any substantial

cooperation of the prisoner with the Prosecutor.

18.  Paragraph 5 of the Practice Direction specifies dheonvicted person may directly petition
the President for pardon, commutation of sentemcearly release, if the convicted person believes
that he or she is eligible. While such petition nimey submitted at any time, a convicted person
serving a sentence under the supervision of thehifdem will generally be eligible to be
considered for early release only upon having setwe-thirds of his or her sentence as imposed
by the ICTR, the ICTY, or the MechanigthParagraph 9 of the Practice Direction sets out the
duties of the Registry including, in case of a clirpetition, to request the enforcement State to
inform the Mechanism whether the convicted persereligible for pardon, commutation of

sentence, or early release under the law of theresrinent State.

19.  Paragraph 10 of the Practice Direction indicates tire President may direct the Registry to
collect information which the President considersyrbe relevant to the determination of whether
pardon, commutation of sentence, or early releasgppropriaté® Paragraph 13 of the Practice

Direction states that the convicted person shalgien 14 days to examine the information and

provide any written submissions in response.

28 practice Direction, paras. 7-8.

29 practice Direction, para. 10 (“To assist in his or heemeination of an Application, the President may direct the
Registry, where applicable, to collect information such(a} [a]ny reports and observations from the appropriate
authorities in the enforcement State as to the behaviour obthvcted person during his or her period of incarceration
and the general conditions under which he or she was impdis¢ne[a]ny psychiatric or psychological evaluations
prepared on the mental condition of the convicted person, ingliiirelation to any risks posed by release, as vgell a
any remarks of the convicted person regarding the crimesHimh he or she was convicted and the victims of these
crimes; (c) [alny medical reports on the physical coowibf the convicted person, including whether the convicted
person is capable of serving his or her sentence in ttecenfent State; (d) [ijnformation on where the convicted
person intends to live if released early; (e) [a] detailpdntefrom the [...] Prosecution [...] on any co-operation of the
convicted person with the Prosecution of the ICTR, the 1@Fhe Mechanism and the significance thereof, as well as
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20.  The relevant enforcement agreement between thedhations and Italfﬁ which applies
mutatis mutandiso the Mechanism, provides in Article 3(1) that the Italian auth@it shall be
bound by the duration of the sentence imposed leyI@TY. Article 3(2) provides that the
conditions of imprisonment shall be governed byidtalaw, subject to the supervision of the
Mechanism. Article 3(3) stipulates that if undealiin law a convicted person becomes eligible for
non-custodial measures or working activities owsidle prison, or is entitled to benefit from
conditional release, the relevant Italian authorityto notify the President. According to Article
8(2), following notification by the relevant Itatisauthority of a convicted person’s eligibility for
pardon or commutation under ltalian law, if the dfdent, in consultation with Judges of the
Mechanism, does not consider that granting pardooommutation is appropriate, the Registrar
shall inform the relevant Italian authority, whollvygrovide for the transfer of the convicted person

to the Mechanism.
V. ANALYSIS

21. | will first consider the sentence remissions gedntio Jelisi by the Italian authorities, and

thereafter his request for early release.

A. Sentence Remissions

22. At the outset, | would like to recall that in mycemt decision pertaining to another person
convicted by the ICTY, issued on 31 December 28320gvisited the matter of sentence remissions
more generally. This resulted from a survey of vate jurisprudence which revealed that the
approach adopted by the ICTY and the Mechanisnelation to sentence remissions had created
some ambiguity® As a result, convicted persons could have hadettpectation that sentence

remissions at the domestic level may automatidadiytaken into account by the Mechanism when
calculating the two-thirds threshold for the pumg®f early release, or the end date of the

sentencé?

any other comments or information that the Prosecutioniaenssof relevance for the determination of the Application;
and (f) [a]ny other information that the President considelevant.”).

30 Agreement between the Government of the Italian Repubti¢t@nUnited Nations on the Enforcement of Sentences
of the International Criminal Tribunal for the Formérgoslavia, dated 6 February 1997 (“Enforcement Agreement”).
31 SeeSecurity Council Resolution 1966 (2010), 22 December 2018, par

32 prosecutor v. Milomir Stakj Case No. MICT-13-60-ES, Decision on Sentence RemissiohEarly Release of
Milomir Staki¢, 31 December 2020 $taki 2020 Decision”).

% note the absence of relevant practice regardimtesice remissions before the ICBee Staki2020 Decision, para. 24,
fn. 26.

34 See Staki2020 Decision, para. 24.
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23.  Given this context, | found it important to clarithe issues and distinguish between
sentence remissions at the domestic level befoeeetiforcement State, and applications for
commutation of sentence at the international leeébre the Mechanisii.The relevant part of this

decision is presented below.

1. Treatment of domestic sentence remissions by th& l&hd the Mechanism

24.  Sentence remissions may be regarded as a formnmatation of sentencé.Indeed, in
2013, the then-President of the ICTY stated thahtsnce remissions, as reductions of a prisoner’s

sentence [...] while in detention amount, in essetepmmutations of the sentencé”.

25. The ICTY and the Mechanism have consistently ndbeduse of sentence remissions in
managing prison populations in domestic systemsl #mat if sentence remissions were not
provisionally recognised, inequality would arisg tbe convicted persowis-a-visthe domestic
prison populatiori® However, persons convicted by the ICTR, the IC®Ythe Mechanism will
always be in a different positioris-a-visother persons serving sentences in enforcemetesSta
The fact that the former are convicted of intem@ai crimes and that the enforcement of their
sentences is supervised by the Mechanism, resuétsyi comparison of their status with that of the
domestic prison population being counterproductMastead, the Mechanism must ensure that, to
the extent possible, persons convicted by the ICHR, ICTY, or the Mechanism are treated

equally™

26. In this regard, | note that sentence remission®duoice an element of inequality when
viewed in relation to similarly-situated convictg@rsons in other enforcement Stdfegény

recognition of domestic sentence remissions byMbeehanism prior to a convicted person having
served two-thirds of his or her sentence would Itésuthe unequal application of the two-thirds

eligibility threshold, which is the Mechanism’s déishold for considering applications for pardon,

% Stakit 2020 Decision, para. 25ee StakiDecision, paras. 26-38.

% Stakit 2020 Decision, para. 26.

87 Jelisié 2013 Decision, para. 13eeProsecutor v. Milomir Stakj Case No. MICT-13-60-ES, Decision of the
President on Sentence Remission of Milomir Sta&i October 2017 Staké 2017 Decision”), para. 1@elisic 2017
Decision, para. 16Prosecutor v. Milomir Stakj Case No. MICT-13-60-ES, Decision of the President oneBeat
Remission of Milomir Staki, 17 March 2014 (public redacted version of decision of 19 bee 2013) (Staki 2013
Decision”), para. 11See also Staki2020 Decision, para. 26.

38 See e.g. Stak2017 Decision, para. 13glisic 2017 Decision, para. 2$taki 2013 Decision, para. 18eglisic 2013
Decision, para. 20Prosecutor v Milomir Staké, Case No. IT-97-24-EQ)ecision of President on Early Release of
Milomir Staki¢, 18 July 2011 (Staké 2011 Decision”), para. 28ee also Staki2020 Decision, para. 27.

39 Stakit 2020 Decision, para. 27.

40 5ee e.g. Prosecutor v. Stanislav GaCase No. MICT-14-83-ES, Decision on the Early Reledisgtanislav Gad,

26 June 2019 (public redactgtifali¢ Decision”), para. 31See also Staki2020 Decision, para. 27.

“1 Staki 2020 Decision, para. 27.

“2 Staki 2020 Decision, para. 28.
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commutation of sentence, or early rele¥sehis is because only those convicted personsrsgrvi
their sentence in enforcement States whose domlastgcprovide for such a possibility, would be
able to benefit from sentence remissiéh€onsequently, these persons would become elipble

early release sooner than other similarly-situastvicted persons.

27. In the case oProsecutor v.Haradin Balg*® Judge Patrick Robinson, in his capacity as
President of the ICTY, provided a compromise solutin deciding to recognise the domestic
system of sentence remissions, albeit on the Hhsis such remissions remain subject to the
supervision of the ICTY! President Robinson emphasised that any provisicmignition of

sentence remissions would not impact the ICTY’'scfica of considering a prisoner eligible for

early release only upon having served two-thirdsisfor her sentencé.

28.  Further, it was determined that sentence remissiongd be provisionally recognised, if
“other criteria in Rule 125 militate in favour afich remission® upon which President Robinson
embarked on an assessment of the criteria of tnatgrof crimes, demonstration of rehabilitation,
and cooperation with the Prosecutf8rintil recently, the criteria contained in whatrisw the
Mechanism’s equivalent rule, Rule 151 of the Rulesd been assessed in each instance of a

decision being taken on sentence remissfon.

29. In order to ensure the equal treatment of simiaifyated convicted persons, the ICTY and
the Mechanism had provisionally recognised senteecgssions if the criteria of Rule 151 of the
Rules militated for such recognitiGh However, the jurisprudence was ambiguous as tahehe
sentence remissiongll in fact automatically impact the Mechanism’s cétion of two-thirds or

the end date of the senterideAs set out in theBala Decision, there was the possibility that

“3 Staki 2020 Decision, para. 28ee infraparas. 33, 41-44.

4 Staki 2020 Decision, para. 28.

“5 Staki 2020 Decision, para. 28.

46 prosecutor v. Haradin BalaCase No. IT-03-66-ES, Decision on Application of Hama#iala for Sentence
Remission, 15 October 201(Bdla Decision”).

" Bala Decision, para. 15ee Staki2020 Decision, para. 29.

48 See Baldecision, paras. 14-15ee also Staki2020 Decision, para. 29.

4% Bala Decision, para. 18ee Staki2020 Decision, para. 30.

*0 Bala Decision, paras. 17-2Bee Staki 2020 Decision, para. 30. Rule 125 of the ICTY Rules ot&dure and
Evidence (IT/32/Rev.44, 10 December 2009) provided thah “figtermining whether pardon or commutation is
appropriate, the President shall take into account, intey thie gravity of the crime or crimes for which the qmisr
was convicted, the treatment of similarly-situated prissnthe prisoner’'s demonstration of rehabilitation, ad ael
any substantial cooperation of the prisoner with the Pubséc

51 See e.gStaki 2017 Decision, paras. 19-2%lisi¢c 2017 Decision, paras. 31-48taki: 2013 Decision, paras. 20-28;
Jelisic 2013 Decision, paras. 22-33také 2011 Decision, paras. 26-33ee also Staki2020 Decision, para. 30.

2 See e.g. StakR017 Decision, paras. 13, 1Blisic 2017 Decision, paras. 28, 3Btaki: 2013 Decision, paras. 17, 19;
Jelisi¢ 2013 Decision, para. 2$ee also Staki2020 Decision, para. 31.

%3 Staki 2020 Decision, para. 31.

Case No. MIC-14-63-ES 11 March 202:



provisionally recognised sentence remissions “[..dynbewithdraw[n] at a subsequent tim&®.
The approach before the ICTY and the Mechanism #&watved to include that the President also
had the discretion, in determining whether earlgase is appropriate, “f@cognize the remissions
granted under domestic laand consider the detainee eligible for early rea3or “not to count
[the provisionally recognised] remission8 in calculating the amount of time served for other

purposes, including in determining whether twodhiof the sentence had been served.

30. While the possibilities set out above could be &gpln such a way as to avoid practical
inequalities between similarly-situated convictegtsons? they nevertheless created uncertainty
and could lead convicted persons to have falsectapens that sentence remissions granted by an
enforcement State may automatically impact the Meim’s calculation of the two-thirds

threshold or the end date of any given sentéhce.

31. When a convicted person becomes eligible for sesteemission under the domestic law of
the enforcement State, | am willing to recognisie tim a provisional bas8.However, | wish to
clarify and reiterate that, while sentence remissiecisions taken by an enforcement State may
affect the enforcement Statedsvn calculation of the length of a convicted persaesitence, they
will not impact the Mechanism’s calculation of: {file two-thirds threshold for the purpose of early
release; or (ii) the end date of the convicted gess sentencé In other words, sentence
remissions may be seen as a form of commutati@eofence pursuant to the domestic law of an
enforcement State, but will not constitute commatatof sentence before the Mechanfém.
Nevertheless, | do note that the factors underlysegtence remission decisions taken by an
enforcement State may be used to evidence goodvibehaand progress with regard to
rehabilitation for the purposes of applications ardon, commutation, or early release before the
Mechanisnt?

>4 Bala Decision, para. 15 (emphasis add&Be Staki2017 Decision, para. 18glisic 2017 Decision, para. 2&taki’
2013 Decision, paras. 16-1Jelisic 2013 Decision, para. 1®taki 2011 Decision, para. 25ee also Staki2020
Decision, para. 31.

% Jelisi¢ 2013 Decision, para. 19 (emphasis addsdp Jelisi 2017 Decision, para. 28ee also Staki2020 Decision,
para. 31.

*% Jelisi¢ 2013 Decision, para. 34 (emphasis add&ee Staki2017 Decision, para. 3Btaki: 2013 Decision, paras.
16, 31.See also Staki2020 Decision, para. 31.

° Staki 2020 Decision, para. 31.

°8 See suprapara. 26.

%9 See Staki2020 Decision, para. 32.

80 Stakit 2020 Decision, para. 33.

®1 Staki 2020 Decision, para. 33.

%2 Staki 2020 Decision, para. 33.

%3 See Staki2020 Decision, para. 33.
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2. Commutation of sentence before the Mechanism

32. Commutation of sentence has not been clearly difinethe Statute or Rules of the
Mechanism or its predecessor Tribunals, or, ureilywecently, in the jurisprudené&However, |
have noted that it is a distinct legal concept fittiat of pardon and early release and, accordingly,
has a different impact on the character of theesef® A pardon sets aside the sentence imposed
for a crime, while commutation changes the natdréhe sentence, by reducing it or otherwise
making it less severe. Early release, on the dthed, means that a prisoner is freed before the end
of his or her sentence, either with or without dtnds® Thus, with regard to the latter, the
sentence does not change and the breach of anijtiooadmposed upon early release can result in

the person being transferred back to the Mechatisserve the rest of his or her sentefice.

33. I recall that applications for commutation of serte before the Mechanism can be made
regardless of whether a person was convicted byMeehanism or its predecessor Triburfils.
Moreover, they can be made irrespective of wheee ghlrson is currently serving his or her
sentenc&® Further, the Mechanism’s practice confirms that ttvo-thirds eligibility threshold
applies not only to early release, but to applaai for commutation of sentence before the
Mechanisn'?

34. As to the process to be undertaken upon receignofipplication for commutation of
sentence, | have noted that since Baa Decision, the ICTY and the Mechanism had, until
recently, conducted an assessment pursuant to Filleof the Rules or the ICTY’s equivalent
provision/* However, the need for a Rule 151 assessment tutnahether | am seised of an
application for recognition of sentence remissiomnspant to the laws of the enforcement State, or

an application for commutation of sentence befbesMechanisni?

35. Sentence remissions stemming from the domestic l@wan enforcement State do not
amount to commutation of sentenbefore the Mechanisfi Such remissions instead equate to
commutation of sentenceefore the enforcement StafeGiven that such sentence remissions

cannot influence the length of the sentence underMechanism’s framework, it is therefore

% Staki 2020 Decision, para. 34.

% Staki 2020 Decision, para. 34.

%6 Stakit 2020 Decision, para. 34.

®7 Staki 2020 Decision, para. 34.

®8 Stakit 2020 Decision, para. 35.

%9 Stakit 2020 Decision, para. 35.

70 Stakit 2020 Decision, para. 35eeStaki 2013 Decision, paras. 14-15.
! See suprapara. 28.

2 Staki 2020 Decision, para. 36.

3 Stakit 2020 Decision, para. 37.
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unnecessary to embark on a Rule 151 assessmenich situations? Consequently, it is
appropriate to conduct a Rule 151 assessment ohignwseised of a petition for pardon,
commutation of sentence, or early relebséore the Mechanisnand where the convicted person

has reached two-thirds of his or her sentéfice.

36.  Such a conclusion does not impact the need foranaake a decision when notified of
sentence remissions pursuant to the relevant enfwot agreement in plateUnder normal
circumstances, sentence remissions based on dontastiwill either be acknowledged (if the
enforcing State has already granted such remissioyovisionally recognised (if the enforcing
State makes its decision dependent on the Mechaneoproval) by the President, by way of a
decision’® However, this decision can be taken without ariaythe criteria set out in Rule 151 of
the Rules, and will be based only upon the inforomaprovided by the enforcing State or, as seen

in this particular case, the convicted per§on.

3. Sentence remissions granted to J&lisi

37. In theJelisic 2017 Decision, the then-President recognised, pro@sional basis, JeliSs

sentence remissions arising from Italian law, timgl1440 day$?°

38. | note some inconsistencies in the material sulechitty the Italian authorities regarding the
precise number of days remitted from Jélsssentence. On 30 November 2018, the then-Presiden
was informed that due to a “material error” Jélisias unduly granted a remission of 135 ddys.
Consequently, after correction, the total numberenfiission days granted to Jalifiy the Italian
authorities was set as 17%0The Enforcement Status Certificate indicates tvatl3 December
2019, Jelisi was granted a further sentence remission of 135§, dahich would bring the total
number of days to 1848.1 note that the Enforcement Status Certificatet@ios an error in its

calculation of the number of sentence remissiors dagnted to Jeli&i While it takes into account

4 Stakit 2020 Decision, para. 37.

75 Staki 2020 Decision, para. 37.

78 Staki 2020 Decision, para. 37.

" Stakit 2020 Decision, para. 38.

78 Stakit 2020 Decision, para. 38.

9 Stakit 2020 Decision, para. 38.

8 See suprapara. 5.

81 SeeMemorandum of 30 November 2018ansmitting2 November 2018 Revoking Order. On 6 December 2018, the
Registry provided the then-President with its analysigefltalian authorities’ submissions. In particular, thgiRtey
pointed out that due to the “material error”, thedisic 2017 Decision had provisionally recognised 45 days of semtenc
remission that had now been “correct[ed]’under Italian B&eMemorandum of 6 December 2018, paras. 4-9.

82 Seeletter of 5 November 2018, pp. 3-4. In a letter dated @gelhber 2018, Jelisinformed the then-President that
after correcting the error on part of the Italian aritles the total number of sentence remission days gfantéim
was 1710. Letter from Jelisto the then-President, dated 25 November 2018 (confadgmgi 1.SeeApplication, p. 1.

8 Enforcement Status Certificate, p. 3.
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the 2 November 2018 Revoking Order when determinifigal release date, it fails to do so when

calculating the total number of sentence remissgiays. As a consequence, | find that the number
provided in the Enforcement Status Certificate, @ %hould be corrected to read 1845. In other
words, since the issuance of thadisic 2017 Decision, Jelisihas essentially been granted a further
sentence remission of 405 days arising from Italian®* bringing his total sentence remissions to

1845 days.

39. Based on the information before me, | am of thenigpi that the further sentence remission
of 405 days granted to Jelishy the Italian authorities after thielisic 2017 Decision should be
acknowledged. Nevertheless, this acknowledgemeiiteokentence remission already granted by
the Italian authorities will not automatically imgiethe Mechanism'’s calculation of the two-thirds
threshold for the purposes of early release, oretigk date of Jeli§is sentence. | reiterate further
that | do not see a need, in these circumstangesnbark on a Rule 151 assessment in coming to

this conclusion.

B. Earlyrelease

40. To reflect the existing practice of the Mechanidmyill start by examining Jeligis

eligibility for early releasé®

1. Eligibility before the Mechanism

41.  As noted above, all convicted persons whose enioeoé is supervised by the Mechanism
are eligible to be considered for early releasenthe completion of two-thirds of their senten®es.
Given the need for equal treatment, this uniforigilglity threshold applies irrespective of whether
the person was convicted by the ICTR, the ICTYthe Mechanisrfi’ Similarly, the two-thirds
threshold applies irrespective of where a convipieon serves his or her sentence and whether an
early release matter is brought before the Presitiemugh a direct petition by the convicted person
or a notification from the relevant enforcementt&¥ This eligibility thresholds one aspect that |

will continue to stress and further clarify in ey decisions on applications for early rele#sghe

eligibility threshold does not entitle a convicteerson to early release, which may only be granted

8 SeeEnforcement Status Certificate, p. 3; Letter of 5 Noben2018, p. 4.

8 Seee.g. Staki 2020 Decision, para. 4Prosecutor v. Laurent Semanzaase No. MICT-13-36-ES.2, Decision on
Laurent Semanza’s Application for Early Release, 17 &ame 2020 (public redacted)Sémanzaecision”), para.
25; Prosecutor v. Radoslav Banin, Case No. MICT-13-48-ES, Decision on the ApplicatibrRadoslav Bganin for
Early Release, 28 February 2020 (public redactdgi)iéinin Decision”), para. 28.

86 Stakit 2020 Decision, para. 48emanz®ecision, para. 2@rdanin Decision, para. 29.

87 Staki 2020 Decision, para. 43emanz®ecision, para. 2@rdanin Decision, para. 29.

8 Staki: 2020 Decision, para. 43emanz®ecision, para. 2@rdanin Decision, para. 29.

8 Staki 2020 Decision, para. 42.
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by the President as a matter of discretion, aftesicering the totality of the circumstances inreac
case, as required by Rule 151 of the Rifles.

42. By applying the eligibility threshold of two-thirdsf the sentence having been served, this
generally means that if a convicted person apjdiesarly release before having served two-thirds
of his or her sentence, the application may be dacited promptly, and without necessarily
triggering the multi-step and resource-intensivecpss of requesting, receiving, translating,

sharing, and considering additional informationdoefdismissing it as prematute.

43. | have consistently noted that irrespective of oral provisions governing early release,
there is no obligation placed on the Mechanismoimdact a Rule 151 assessment before the person
has reached the two-thirds eligibility thresh¥ldsiven that Jelii will only have served two-thirds

of his 40-year sentence in September 282%list is not yet eligible to be considered for early
release, and | will therefore not conduct an assess of the factors set out in Rule 151 of the

Rules.

44.  Having said this, compelling or exceptional circtamees could arise in specific instances
prior to the two-thirds threshold having been reathwhich, in the exercise of my discretion as
President, may overcome any eligibility concethgvhile this is provided for by the Mechanism’s
practice, | would anticipate that such compellimgrceptional circumstances will arise only rarely

and would need to be duly substantiated.

45. | have carefully read Jeliss submissions in which he states that he has mexgess with
regards to his rehabilitatiofi.| note that Jeligi asks me to consider his Renewed Application
together with the Application, and to seek furthformation from the Italian authorities regarding
his conduct in prisofi. However, Jelisi will only have served two-thirds of his 40-yeantnce in

September 2024 and is therefore not yet eligible to be considei@dearly release at this stage.

90 Stakit 2020 Decision, para. 4%ali¢ Decision, para. 24elying, inter alia, on Prosecutor v. Aloys Simp@ase No.
MICT-14-62-ES.1, Public Redacted Version of the Pregider January 2019 Decision on the Early Release of Aloys
Simba, 7 January 2019, para. B2psecutor v. Radivoje Mileti Case No. MICT-15-85-ES.5, Decision of the President
on the Early Release of Radivoje MitetR3 October 2018 (public redacted), para. 23.

91 See Staki2020 Decision, para. 48ee alsd’ractice Direction, para. 10.

92 See e.g. Prosecutor Milan Marti¢, Case No. MICT-14-82-ES, Decision on the Early Reless®lilan Martic,

7 August 2020 (Marti¢ Decision”), pp. 4-5Prosecutor v. Dragomir MiloSegji Case No. MICT16-98-ES, Decision on
the Early Release of Dragomir Milo$éyR9 July 2020 (MiloSevié Decision™), p. 4.

% Internal Memorandum from the Registrar to the Presjdiated 6 February 2019 (confidential) (“Memorandum of
6 February 2019"), p. 23.

% Stakit 2020 Decision, para. 44.

% Stakit 2020 Decision, para. 44.

% Renewed Application, pp. 1-3.

9 Letter of 7 November 2020, p. 2.

% Memorandum of 6 February 2019, p. 23.
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While | consider Jeligis efforts towards rehabilitation commendable, sirdbrmation will only
be taken into account once he has served two-tlifdhis sentence. Therefore, | do not find it
necessary at this stage to consider any additiof@mation before reaching a conclusion or to

engage in an assessment of the criteria set dutllie 151 of the Rules.

2. Eliqgibility under Italian Law

46. ltalian law provides for a system of gradual seogeremissions which applies from the
beginning of serving a sentence, and which canadoeed by demonstrating progress in terms of
rehabilitation. Jeligi has been granted several such remissions bynt8liaveillance Office®’
However, | note that even if Jelidbecomes eligible for release under Italian law guthe system

of gradual sentence remissions, Italy is boundhleyduration of the sentence imposed by the ICTY
as set out in the Enforcement Agreement. Theretorg release of Jelisbefore the completion of
his 40-year sentence falls exclusively within tlieccetion of the President, pursuant to Article 26
of the Statute and Rules 150 and 151 of the Riifes.

47.  In these circumstances, it is important to strieitrere to the two-thirds threshold, not only
for judicial certainty, but also because any daparfrom this minimum time period would result in
the unequal treatment of persons convicted by @ER| the ICTY, or the Mechanism who are
serving their sentences in enforcement States wattying thresholds for eligibility for early

release.

3. Existence of compelling or exceptional circumstance

48.  With regard to the potential existence of compgllor exceptional circumstances, | note
that in the Application and Renewed Applicationisléldoes not demonstrate any compelling or
exceptional circumstances that may warrant hisyaatbase prior to his reaching the two-thirds
eligibility threshold. Further, should Jelisilecide to submit any new application for earlyeaske
before September 2024, such an application musttdle existence of compelling or exceptional
circumstances that would warrant my granting ea€dlease before he reaches the two-thirds
eligibility threshold.

9 SeeEnforcement Status Certificate.

190 see Staki2020 Decision, para. 4Prosecutor v. Vujadin Popayi Case No. MICT-15-85-ES.2, Decision on the
Early Release of Vujadin Popdyi30 December 2020 (public redacted), p.SémanzaDecision, para. 29Marti¢
Decision, p. 4MiloSevi Decision, p. 4Brdanin Decision, para. 33.
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C. Consultation

49.  In coming to my decision on whether to grant theWgation and the Renewed Application
| have consulted with two other Judges of the Maigm!* Both Judge de Prada and Judge Rosa
have indicated that they agree with acknowledgimey405 days of sentence remission granted to
Jelist by the lItalian authorities and that such an ackedgement should have no impact on
calculating the two-thirds threshold for the pumpas early release. They have also expressed their

agreement that Jelésis not yet eligible to be considered for earlyese.

50. At the same time, | note that Judge de Prada haseged his opinion that previous
sentence remissions which have been provisionattpgnised by the ICTY and the Mechanism
have created a legitimate expectation of a reduatioJelisé¢’s sentence as a whole and that this

expectation should be protected.

51. | agree with Judge de Prada that legitimate expentadeserve protection. However, | note
that none of the previous decisions issued by nmsderessor can be seen as creating any
expectation that provisionally recognised sentenemissionswill automatically impact the
Mechanism’s calculation of the end date of J8kssentence. The decision whether to do so has
repeatedly been expressed as remaining exclusiitiin the President’s discretidff’ Indeed, my
predecessor was unambiguous in stating that:

| stress that this recognition is provisional and withoutyglieg to the discretion of the President not to

count this provisionally-recognised remission of sentencegdditional future remissions granted or
claimed under ltalian law, in calculating the amount infet served for other purposes, including in

determining Jeligis eligibility for early release pursuant to the practic¢hef Mechanism*>

52.  The clarifications | introduced in my recent dewist®® and which also form part of the
present decision, strive to ensure the equal teatnof all convicted persons serving their
sentences under the supervision of the Mechanisnthi$ end, and as explained above, if sentence
remissions granted pursuant to national law werddotaken into account in calculating the
two-thirds or end date of a sentence, this wousdiltein some convicted persons being released
earlier than those serving their sentences in eafoent States that do not provide for sentence
remissions. The clarifications also make the cifudistinction between sentence remissions arising
from the national law of the enforcement State, awnmutation of sentence before the

Mechanism. It is now clear for all convicted persoincluding Jelisi, that to apply for a change in

101 Seesupra, para. 13.

192 Jelisi¢ 2017 Decision, para. 43elisié 2015 Decision, para. 28elisi¢ 2013 Decision, para. 34.
103 Jelisi¢ 2017 Decision, para. 47.

104 seeStaki: 2020 Decision.
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the nature of their respective sentence, by reduitior otherwise making it less severe, they can
apply for commutation of sentence. Such an appdicavould be considered upon the convicted
person having served at least two-thirds of his@rsentence. However, | reiterate that the factors
underlying the decision of the Italian authoritieggrant Jelisi sentence remissions may be used by
Jelist as supporting any application he may make for gardommutation of sentence, or early

release.

53. | am grateful for my Colleagues’ views on thesetarat and have taken them into account

in my ultimate assessment of the Application ardRenewed Application.
V. CONCLUSION

54. Based on the foregoing, | acknowledge the sentmmession of 405 days granted to Jélisi
by the Italian authorities since thkelisic 2017 Decision. However, acknowledgement of this
sentence remission will not impact the Mechanisoalulation of the two-thirds threshold for the
purposes of early release, or the end date ofidslisentence. Further, | find that Jeliss not
eligible to be considered for early release at $iteggge as he has not yet served two-thirds of his
sentence. Finally, Jelisihas not demonstrated any compelling or exceptiomaumstances that

might nevertheless warrant granting early release.
VI. DISPOSITION

55.  For the foregoing reasons, and pursuant to Argélef the Statute, | hereby acknowledge a
sentence remission of 405 days granted to Jebgi the Italian authorities. Further, for the

foregoing reasons, and pursuant to Article 26 ef $tatute and Rule 150 of the Rules, | hereby
DENY the Application and the Renewed Application insaarthey relate to the request for early

release.

Done in English and French, the English versiomd@iuthoritative.

Done this 11th day of March 2021, W’\—'

At The Hague, Judge Carmel Agius
The Netherlands. President

[Seal of the M echanism]
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