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L The Appeals Chamber of the International Residual Mechanism for Criminal Tribunals

("Appeals Chamber" and "Mechanism", respectively) is seised of an appeal filed befbre the

Mechanism on 17 July 2012 in the case of Mr. Phdn6as Munyarugarama ("Munyarugarama")l

against the 28 June 2012 decision2 of the Referral Chamber designated under Rule llbis of the

ICTR Rules of Procedure and Evidence ("Ref'erral Chamber" and "ICTR Rules", respectively).

I. BACKGROUND

2. According to the Indictment, Munyarugarama was the commander of Gako military camp

and the highest ranking military ofllcer in the Bugesera region, Kigali-Rural pref'ecture.' He was

charged before the ICTR with genocide, complicity in genocide, direct and public incitement to

commit genocide, as well as extermination, murder, persecution, and rape as crimes against

humanity.a Munyarugarama remains at large.

3. On 28 June 2012, the Ref'erral Chamber ordered that Munyarugarama's case be transferred

to the Republic of Rwanda ("Rwanda") fbr trial proceedings.t On 11 July 2012, Munyarugarama's

Duty Counsel flled a notice of appeal befbre the ICTR, which was re-filed befbre the Mechanism on

17 Juty 2012.6 Duty Counsel tiled the Appeal Brief befbre the Mechanism on 1 August 2012.1 The

Prosecution filed a response on 7 August20L28 and Duty Counsel filed a reply on 17 August 20I2.e

On 24 August 2012, the Prosecution submitted a motion to strike the Reply Brief on the basis that it

' On ll July 2012, Munyarugarama's Duty Counsel ("Duty Counsel") filed a notice of appeal betbre the International
Criminal Tribunal fbr the Prosecution of Persons Responsible tor Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible fbr
Genocide and Other Such Violations Committed in the Tenitory of Neighbouring States between I January and
31 December 1994 ("ICTR"). See Ph.6nlas Munyarug,arama v. The Prosecutor, Case No. ICTR-02-79-AR11Di.r, Notice
of Appeal, 1l July 2012 (confidential) ("Notice of Appeal"). The Notice of Appeal was re-filed befirre the Mechanism
by the ICTR's Registry on l7 July 2012 pursuant to an order of the Presiding Judge of the Appeals Chamber of the
ICTR. See Phtnla.r Munyurugarctmav. The Prosecubr, Case No. ICTR-02-79-ARllbl.r, Order Regarding Notice of

$pp"ut, l7 July 2012 ("Order of l7 July 2t)12"), p. l.
'The Prosecutor v. Phdndas Munyurugurama, Case No. ICTR-02-79-Rl lbl.r, Decision on the Prosecutor's Request firr
Ref'erral of the Case to the Republic of Rwanda, 28 June 2012 ("lmpugned Decision").
' The Prrtecuktr v. Phdnlas MunT,urugaruma, Case No. ICTR-02-19-I, Amenclecl Indictment, 13 June 2012
(confidential and ex parte) ("lndictment"), para. 11.
' Indictment, paras. 1, 47 .
' Impugned Decis ion,  pp.  15,  16.
n See suprqtn.  l .
t Duty'Counsel Submissions in Support of the Grouncls of Appeal, I August 2Ol2 ("Appeal Brief'). Duty Counsel
initially tlled the Appeal Brief befbre the ICTR on 3l July 2012. See Ph.lntas Munyarugarama v. The Prosecutor, Case
No. ICTR-02-79-ARIlbis, Duty Counsel Submissions in Support of the Grounds of Appeal, 3l IuIy 2012
(confidential). However, the proceedings before the ICTR were terminated in light of the fact that the ICTR lacked
competence. See Phindas Munyuru.geremu v. Th.e Pro,recutor, Case No. ICTR-02-79-ARl1bi,r, Order Regarding
Appeal Briet,22 August 2012, pp. 1,2.
n Prosecutor's Response Brief, 7 August 2012 ("Response Brief' ').
'Duty Counsel Submissions in Reply to the Prosecutor's Response Brief, 17 August 2012 (confidential) ("Reply
Brief').
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had been tiled in an untimely manner.lt' Duty Counsel has not filed any response to the Motion to

Strike.

IL PRELIMINARY MATTERS

A. Introduction

4. The Appeals Chamber recalls that the Mechanism was established pursuant to United

Nations Security Council Resolution 1966 (2010) and possesses the material, territorial, temporal,

and personal jurisdiction of the ICTR.tt The Mechanism's current mandate is to continue the

jurisdiction, rights and obligations, and essential functions of the ICTR.I2 On 1 July 2013, this

mandate shall expand to include the same responsibilities with respect to the International Tribunal

for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian

Law Committed in the Territory of the Former Yugoslavia since 1991 ("ICTY").13

5. In this vein, the Statute and the Mechanism's Rules of Procedure and Evidence ("Rules")

reflect normative continuity with the Statute of the ICTR ("ICTR Statute"), the Statute of the ICTY

("ICTY Statute") as well as the ICTR Rules and the ICTY Rules of Procedure and Evidence

("ICTY Rules"). These parallels are not simply a matter of convenience or efficiency but serve to

uphold principles of due process and tundamental fairness, which are the cornerstones of

international j ustice.

6. The Appeals Chamber accordingly considers that it is bound to interpret its Statute and

Rules in a manner consistent with the jurisprudence of the ICTR and ICTY, which developed for

over a decade prior to the establishment of the Mechanism. Likewise, where the respective Rules or

Statutes of the ICTR or ICTY are at isslle, the Appeals Chamber is bound to consider the relevant

precedent of these tribunals when interpreting them. The Appeals Chamber will bear these

principles in mind when considering the parties' submissions'

B. Late Filing of the Appeal Brief

1. Duty Counsel tlled the Appeal Brief on 1 August2012,21 days after he flled the Notice of

Appeal before the ICTR and 15 days after it was re-filed by the ICTR Registry before the

Mechanism.'' Duty Counsel concedes that he filed the Appeal Brief after the prescribed time.rs

r0 Prosecutor's Morion ro Strike Reply Brief, 24 August 2012 ("Motion to Strike").
tt United Nations Security Council Resolution 1966, U.N. Doc. S/RES/1966,22 December 2010 ("Security Council

Resolution 1966"), paras. 1, 4, and Annex 2; Statute of the Mechanism ("Statute"), preamble, Art. 1.
r2 Security Council Resolution 1966, paras. 1, 4; Statute, preamble' Arts. l, 2.
rr Security Council Resolution 1966, paras. 1,4; Statute, preamble, Arts. 1, 2.
ra See Notice of Appeal;Order of l7 July 2012,p. l; Appeal Brief.
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However, he argues that he needed to "attend [to his] sick mother", starting on 23 July 2012'16 He

submits that while doing so he had no access to scanning facilities to "assist" him in filing the

Appeal Brief in a timely manner.tt He adds that he returned to his regular place of business on the

evening of 30 July 2012,18 According to Duty Counsel, on 31July 2012, he finalized the Appeal

Brief and made arrangements fbr it to be filed.le In light of these circumstances, he requests that an

extension be granted and the late filing be accepted'2O

8. The Prosecution responds that Duty Counsel has not demonstrated good cause justitying the

late filing.2t The Prosecution submits that the Appeals Chamber should strike the Appeal Brief, tind

the Notice of Appeal insufficient to support the appeal, and determine that the appeal has been

"waived or abandon ed" .22

g. An appellant is required to file an appeal brief within fitteen days atter tiling the notice of

appeal concerning a decision to ref'er a case.2t Duty Counsel flled the Notice of Appeal on

l1 July 2012.24 Although the Notice of Appeal was re-flled before the Mechanism on 17 JuIy 2012

pursuant to an order of the Presiding Judge of the ICTR's Appeals Chamber,2s the Appeals

Chamber considers that the time-limit fbr Duty Counsel to file the Appeal Brief began to run on

11 July 2012, when he filed the Notice of Appeal. Consequently, Duty Counsel was required to file

the Appeal Brief before the Mechanism by 26 July 2012. Duty Counsel failed to do so.

10. Rule 154(AXii) of the Rules allows a Chamber of the Mechanism, on good cause being

shown by motion, to recognize as validly done any act done after the expiration of the prescribed

time-limit. In this respect, the Appeals Chamber recalls that unfbreseen logistical problems have

been considered insufllcient to establish good cause warranting extensions of filing deadlines.26

1 1. Duty Counsel has failed to establish good cause justifying the late filing of the Appeal Brief.

The Appeals Chamber notes that his personal commitments and the logistical hurdles he

15 See Appeal Brief', para. 4.
to Appeal Brief, para. 4(3).
" Appeal Brief, para. 4(3).
rE Appeal Brief, para. 4(3).
r"  Appeal  Br ief ,  para.4(3).
2" Appeal Brief, paras. 4( I ), 4(5 ).
' '  Rerponre Br ief ,  paras.  1,3-7.

" Rerponse Brief, para. J. See ulso Resptlnse Brief, para. 2.
, 'Th. briefin[ ,leacll ines set fnrth in Rule 14(E) of the Rules correspond with those set torth in Rule llbjs(H) of the

ICTR Rules 
-and 

paragraphs 5 ancl 6 of the ICTR's Practice Direction on Procedure for the Filing of Written

Submissions in Appeaf Pioceedings before the Tribunal, 8 December 2006 ("ICTR Practice Direction"). The ICTR
practice Direction applies mutatis mutandis to appeals filed before the Mechanism. See Practice Direction Related ttt

Sppeals, MICT/4,5 July 2012 ("Practice Direction"), para. l '

"" See supra tn. l.
25 See Order of I 7 July 2012, p. 1 .
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encountered may have been significant. However, Duty Counsel's submissions fail to demonstrate

that he made any eftorts to request an extension of [ime, or to finalize and file the Appeal Brief. in a

timely manner.

12. Even where counsel has failed to demonstrate good cause justifying the late filing, the

Appeals Chamber may recognize submissions as validly filed where they are of such substantial

importance to the appeal that doing so is in the interests of justice.2T Extensions may also be granted

where counsel's conduct has not suflciently protected the rights of the appellant.zt The Appeals

Chamber considers that the Appeal Brief is of substantial importance to the protection of the rights

of the appellant. To reject it could result in the dismissal of Munyarugarama's appeaI.ze Moreover,

recognizing the Appeal Brief as validly filed would not prejudice the Prosecution, which responded

to the Appeal Brief, or impact the timely consideration of this appeal.3" Consequently, the Appeals

Chamber finds that it is in the interests of justice to recognize the Appeal Brief as validly hled.

C. Late Filine of the RePIY Brief

13. Duty Counsel tiled the Reply Brief on 17 August 2012. On24 August 2012, the Prosecution

filed the Motion to Strike, arguing that there is no good cause justifying the late submission of the

Reply Brief and requesting the Appeals Chamber to strike it.3r

14. An appellant "may" file a reply within tour days of the filing of the response'" Given that

the Response Brief was filed on 7 August2012, any reply thereto had to be filed no later than

l3 August 2012.33 Duty Counsel, without previously seeking and receiving an extension, filed the

'o See, e.g., Itrtephonse Hategekimena v. Th.e Prosecutor, Case No. ICTR-()0-558-A, Decision on Ildephonse

Hatesekimana's Second Motion fbr an Extension of Time to File his Appellant's Brief, 20 May 201 l, paras. 3' tt '  10.
,' Si" Etlouctrd Karemera ancJ Matthieu Ngirumpatse v. The Prosecutor, Case No. ICTR-98-44-A, Decision on

Marthieu Ngirumpatse's Motion tor an Extension of Time tirr the Filing of his Brief in Reply, 22 August 2012

(', Koremera Decision of 22 Augus t 2012"), para. 7 . See ulso Prosecutor t'. Vuirtdin Popttvit et al., Case No. IT-05-8tt-

AR73.2, Decision on Joint Def'ence Interlocutory Appeal Concerning the Status of Richard Butler as an Expert Witness,

30 January 2008, para. 8; Prctsecutor v. Liube Boiko.ski anrJ Johan Tariuknski, Case No. IT-04-ti2-AR65.3, Decision

on Ljube ilolkoski's Interlocutury Appeal on Second Motion lbr Provisional Release, 28 August 2006, para.9. _
2s Sie Justin Mugenz.i anrt proipei Mugiruneza v. Tlrc Prosecutor, Case No. ICTR-99-50-A, Decision on Prosper

Mugiraneza's Motion fbr Extension of Time to File his Appellant's Brief, 26 January 2012, para. 10.
t, R"ul" l4(E) of the Rules srares that an appellant "shall" file an appeal brief within fifteen days atter the filing of the

notice of appeal. Likewise, the ICTR Practice Direction, which applies mutatis mutandis to appeals fi led before the

Mechanism, states that an appellant "must" file the appeal brief within l5 days after the filing of the notice of appeal.

See ICTR practice Direction, para. 5; Practice Direction, para. 1. Failure to fi le an appeal brief may lead the Appeals

Chamber to consider that the iight ut appeal has been waived. CJ'. The Pro.recutor t,. Cl4m.ent Kayishema and Obed

Ruzinclana, Case No. ICTR-95-1-A, Judgement (Reasons), I June 2(X)1 ("Kayishema and Ruzindana Appeal

Judgement") , para. 46.

"' {r, Kori*era Decision of 22 August 2O12, para.7; Jean Uu,inkindi v. The Prosecutor, Case No. ICTR-0 l-75-

ARllbj.r, Decision on Uwinkindi's Appeal against the Ref'erral of his Case to Rwanda and Related Motions,

l6 December 20ll ("IJwinkindi Decision of 16 December 201 1"), para' 16'
3r Motion to Strike, paras. 2-5.
,t Rule 14(E) of the Rules. See also ICTR Practice Direction, para.7; Practice Direction, para. 1.
13 The fourth day after 7 August 2(.)l2tell on Saturday, l l August 2012. Consequently, Monday, l3 August 2012, was

rhe tirst day thaithe Registry-would accept submissions after Saturday, I I August 2012. See Rule 152(B) of the Rules'

Case No. MICT-12-09-AR 14 5 October 2012
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Reply Brief on 17 August 2012. The Reply Brief contains no submissions justifying the late

tiling.3a

15. Considering that Duty Counsel has not provided any justification for the late filing, the

Appeals Chamber finds that he has failed to establish good cause pursuant to Rule 154(AXii) of the

Rules. Moreover, the Appeals Chamber considers that striking the Reply Brief does not run counter

to the interests of justice in the same manner as striking the Appeal Brief would in this cuse." In

this context, the Appeals Chamber considers that a reply is an optional tiling and finds that it is not

necessary to the consideration of this appeal. In view of the foregoing, the Appeals Chamber grants

the Motion to Strike and shall not consider the Reply Brief.

16. The Appeals Chamber emphasises that procedural time-limits are to be respected as they are

indispensable to the proper functioning of the Mechanism.36 Violations of time-limits,

unaccompanied by any showing of good cause, will not be tolerated.3T The Appeals Chamber warns

Duty Counsel that failure to respect filing deadlines may result in a determination that Duty

Counsel is ineligible to represent an accused or suspect before the Mechanism.3*

17. Duty Counsel advances a single

that the Ret-erral Chamber erred in law

are impartial.3e

B. Applicable Law

18. The Referral Chamber transt'erred Munyarugarama's

of the ICTR Rules.a0 Rule l lbls of the ICTR Rules allows a

ilI. APPEAL

A. Introduction

ground of appeal against the Impugned Decision. He argues

and tact in finding that members of the Rwandan judiciary

case to Rwanda pursuant to Rule 1lbis

designated trial chamber to refer a case

,o The Reply Brief only provides further argument concerning the late filing of the Appeal Brief and cloes not address

the late filing of the Reply Brief itself. See Reply Brief, para. 3.
tt See tupra para. 12.
16 See The F,rosecutor v. Ildephonse Hutegekimanu, Case No. ICTR-00-55B-R1 lbl.r, Decision on a Request for an

Extension of Time to File a Cross-Appeal, l6 September 2008 ("Hateg,ekimana Decision of 16 September 200t1"), p. 4;
prosecutrtr tt. Baton Hu.rhiu, Case No. IT-04-ll4-R77.5-A, Decision on Admissibility of Notice of Appeal against Trial

Jutlgemenr, 4 September 2OOB ("Haxhia Decision of 4 September 2008"), para. l6; Kafishema and Ruzindana Appeal

Judgement, para.46.

" Sl", ,.g., Lrxlislas Ntaganz.u,u v. The Prosecutor, Case No. ICTR-96-9-AR I lbi,r, Decision on Admissibility of Notice

of Appeal against Ret'erral Decision, 5 July 2012, p. 2; Haxhiu Decision of 4 September 2008, para. l6; Kayi,shemtt and

Ruz.inrlqna Appeal Judgement, para. 46. Cf. HetegekimanuDecisitrn of l6 September 2008, pp. 4, 5.
38 See Rule 47(AXii) of the Rules.
3e Notice of Appeal, p. l; Appeal Brief , paras. 5-16'
ot ' Impugned Decis ion,  pp.  15,  16.

Case No. MICT-12-09-AR l4 5 October 2012
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to a competent national jurisdiction fbr trial if it is satisfied that the accused will receive a fair trial

and that the death penalty will not be imposed or carried out. In assessing whether a State is

competent within the meaning of Rule l lbls of the ICTR Rules to accept a case from the ICTR, a

designated trial chamber must consider whether the accused will be accorded the tair trial rights set

out in Article 20 of the ICTR Statute, whether the State in question has a legal framework which

criminalizes the alleged conduct of the accused, and whether it provides an adequate penalty

structure.al The penalty structure within the State must provide an appropriate punishment for the

offences for which the accused is charged, and conditions of detention must accord with

internationally recognized standards.a2

lg. In considering an appeal fiom a decision under Rule I lbls of the ICTR Rules, the Appeals

Chamber of the ICTR has stated:

The trial chamber has the cliscretion to clecicle whether to ret'er a case to a national jurisdiction, and

the Appeals Chamber will only intervene if the trial chamber's decision was based on a discernible

error. To demonstrate such error, an appellant must show that the trial chamber: misdirected itself

either as to the legal principle to be appliecl or as to the law which is relevant ttl the exercise of its

6iscretien; gave weight til irrelevant considerations; tailed to give sutlicient weight ttl relevant

consiclerations; madean error as to the facts upon which it has exercised its discretion; or reached

a decision that was so unreasonable and plainly unjust that the Appeals.Chamber is able to int'er

that the trial chamber must have failed to exercise its discretion properly.' '

The Appeals Chamber of the Mechanism adopts this standard of review in considering the present

appeal.

C. Analysis

20. Duty Counsel submits that the Ref'erral Chamber erred in law and in fact by applying a

presumption of impartiality to the Rwandan judiciary.aa Although Duty Counsel concedes that the

Rwandan judiciary enjoys "institutional independence"45 and does not challenge the competence of

members of the Rwandan judiciary,a6 he posits that the judiciary comprises Rwandan citizens who

must have "witnessed", "experienced", or "feh the commission of the alleged crimes" during the

o' (J*inkinli Decision of l6 December 2011, para. 22;The Prosecutor v. Ildepfunse Hateg,ekimana,Case No. ICTR-

00-558-Rllbis, Decision on the Prosecution's Appeal against Decision on Ref'erral under Rule llbis,4 December 2008

("Hutegekimr.rna Decision of 4 December 2008"), para. 4; The Prosecutor v. Gaspard Kanyeruklga, Case No. ICTR-O2-

78-R1lbi.r, Decision on the Prosecutior-r's Appeal against Decision on Refbrral under Rule llbis,30 October 2(X)ti

("Kanyarukiga Decision of 30 October 2008"), para. 4. See also The Pro.recutor v. Yussuf'Mun.lakazi, Case No. ICTR-

97-36:Rllbis, Decision on the Prosecution's Appeal against Decision on Ret'erral under Rule llbis,9 October 2008

("Munyakazi Decision of 9 October 2(X)8"), pata. 4'
i2 Uu,inkintll Decision of 16 December 2011, para. 22; Hutegekimunq Decision of 4 December 2008, para' 4;

Kunyarukig,u Decision of 30 October 2008, para. 4; Munyakaz.i Decision of 9 October 2(X)8, para. 4.
ot U*inkindi Decision of 16 December 2011, para. 23 (internal citations omitted)'
aa See Appeal Brief', paras. 7(ii), ti-10.
a5 Appeal Brief, paras. 7(i), tt, 9'
ao Appeal Brief, paras. 7(ii), 7(ii i), 9'
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genocide and who, therefbre, could not be impartial.at In his view, the Ref'erral Chamber was

required to take judicial notice of the genocide "and that it aff-ected all Rwandan Citizens including

Judges".48 According to Duty Counsel, this would have prevented the Referral Chamber from

applying the presumption of impartiality to members of the Rwandan judiciary, and would have

compelled it to conclude that Munyarugarama could not receive a fair trial in Rwanda.ae

21. The prosecution responds that the Ret'enal Chamber correctly applied the presumption of

impartiality to members of the Rwandan judiciary.tt' The Prosecution further suggests that Duty

Counsel merely repeats unsupported arguments rejected by the Ref'erral Chamber that members of

the Rwandan judiciary lack impartiality and are biased.sr Finally, the Prosecution argues that there

is no basis tor taking judicial notice that Rwandan judges were impacted by the genocide and are

biased, as these are not facts that are widely known and, to the contrary, are subiect to reasonable

dispute.52

22. The Appeals Chamber observes that the Ret'erral Chamber explicitly considered Rwanda's

legal framework and the evidence presented by the Prosecution to demonstrate the professionalism,

independence, and impartiality of the Rwandan judiciary.s' The Referral Chamber likewise

considered internationally accepted criteria that "define an independent judiciary".sa In this context,

the Ref'enal Chamber was satisfied that the judges of Rwanda are impartial.ss It also found that,

under the circumstances, the Rwandan judiciary, comprised of professional judges, benefited from

the "presumption of independence and impartiality" that applies to judges of the ICTR and ICTY.56

23. In making this finding, the Referral Chamber considered Duty Counsel's argument that

members of the Rwandan judiciary must have "witnessed", "gxperienced", or "l'eh the commission

of the alleged crimes" during the genocide and that "any judge that is a Rwandan citizen necessarily

lacks the required impartiality to try cases involving crimes that occurred during lgg4".s1 It

concluded, however, that "Duty Counsel has not provided any specific instances or examples of the

ai Appeal Brief, paras. 7(ii), 7(ii i), 9, 14.
a8 Appeal Brief, para. lO. See rtl,rrr Appeal Brief, paras. 11-13
ae Appeal  Br ief ,  paras.  10-15.
'u Response, paras.2,  I  I ,  l  3-  16,  Z(1,21.
t t  Response, paras.  l5-17.
t2 Resp,.,nse, paras. l7-19.
53 Impugned Decision, paras. 43, 44,49'
sa Impugned Decision, para. 47.

" Impugned Decisitln, para. 5l .
5o Impugned Decision, para. 50.

" Impugned Decision, para. 45.

Case No. MICT- l2-09-AR l4 5 October 2012



37 lA
bias he attributes to the Rwandan judiciary" and that he had failed to rebut the presumption of

impartiality.5s

24. The Appeals Chamber considers that the Ref'erral Chamber acted within its discretion by

relying on unchallenged submissions concerning both the legal framework and the empirical

evidence demonstrating the independence and impartiality of the Rwandan judiciary to find that the

judges of Rwanda are impartial. Moreover, the Appeals Chamber finds no error in the Ref-enal

Chamber's conclusion that, as prot-essional judges, members of the Rwandan judiciary beneflt from

a presumption of independence and impartiality.se

25. Likewise, the Appeals Chamber considers that Duty Counsel's submissions that the Referral

Chamber erred by not taking judicial notice that a genocide occurred in Rwanda and that all

Rwandan citizens, including the country's judges, were "afI-ected" by it are unpersuasive.

Rule 94(A) of the ICTR Rules requires that a trial chamber take judicial notice "of f'acts of common

knowledge".6o The term "common knowledge" encompasses lacts that are widely known and are

not reasonably subject to dispute: in other words, commonly accepted or universally known facts,

such as general facts of history or geography, or the laws of nature.6l

26. Duty Counsel did not request that the Ref-erral Chamber take judicial notice of these f'acts62

and the Ret'enal Chamber was not required to make such determinations proprio motu.63 Moreover,

while the Rwandan genocide is a fact of common knowledge subject to judicial notice pursuant to

Rule 94(A) of the ICTR Rules,6a the assertion that members of the Rwandan judiciary are biased as

a result is subject to reasonable dispute and, as such, is not subject to judicial notice. Indeed, the

Ref'enal Chamber was presented with uncontested evidence supporting the position that the

s* Impugned Decis ion,  para.  51.
"  Impugned Decis ion,  para.  50.

"" See al.so Simon Bikindi v. The Prosecutor, Case No. ICTR-01-72-A, Judgement, lSMarch 2010 ("Bikindi Appeal
Judgement"), para. 99; Laurent Sem.unza v. Th.e Prcsecutor, Case No. ICTR-97-20-A, Judgement, 20 May 2(X)5
('.'Semanz,a Appeal Judgement"), para. 194.
"' Bikindi Appeal Judgement, para. 99; Seman?,et Appeal Judgement, para. 194.
ot The Appeals Chamber observes that Duty Counsel ref'erred to the "Ductrine of Judicial Notice" during the
proceedings beture the Ret'erral Chamber but did not request that judicial notice be taken in relation to the occurrence of
a genocide in Rwanda or its impact on Rwandan judges. See The Prosecutor v. Phindas Mu.nyarugararua, Case No.

ICTR-02-79-Rl1bi.r, Duty Counsel Submissions in Response to the Prosecutors [slc] Request for Ref'erral of the Case

of Pheneas [.llc] Munyarugarama to Rwanda pursuant to Rule 11 bl^r of the Tribunal's Rules of Evidence and Procedure

fsicl,27 June 2012 (contidential), para. l3 (emphasis omitted). The Ref'erral Chamber was under no obligation to
explore in the Impugned Decision Duty Counsel's vague and undeveloped arguments in this respect. See Prosecutrtr v.
Paiko Ljubiti(, Case No. IT-(X)-41-ARllbis.l, Decision on Appeal against Decision on Ref'erral under Rule llbl,r,
4 July 2006, para.47.
ot A trial chamber must take judicial notice once it "determines that a tact is 'common knowledge"'. See Bikindi Appeal

Judgement, para. 99, re.f\rring to The Prosecutor v. Edouerd Karem.era et al., Case No. ICTR-98-44-AR73(C),
Decision on Prosecutor's Interkrcutory Appeal of Decision on Judicial Notice, 16 June 2006 ("Kurenera Decision of
l6 June 2006"), para. 22. There is no requirement pursuant to Rule 94(A) of the ICTR Rules that a trial chamber search
for such f'acts and make such rulings pntprirt motu.
oa See Kuremera Decis ion of  l6 June 2006, paras.  29,31,35.
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Rwandan judiciary is rutt biased.6s In these circumstances, the Duty Counsel has not demonstrated

that the Ref'enal Chamber failed to sufficiently consider thc impact of the genocide on the Rwandan
judiciary.66 Consequently, Duty Counsel has not shown that the Referral Chamber erred in finding

that members of the Rwandan judiciary are impartial.

IV. DISPOSITION

27. For the foregoing reasons, the Appeals Chamber GRANTS the Prosecution's Motion to

Strike and DISMISSES the appeal.

Done in English and French, the English version being authoritative.

Done this Sth day of October 2012,
At Arusha,
Tanzania

\$^-. crzr- \\ X.^--
Judge Theodor Meron
Presiding

[Seal of the Mechanism]

6s See Impugned Dccision, para. M. See also Impugncd Dccision, paras, 50, 51.
"" Moreover, the Refbnal Chamber's conclusion., ret'lects the position that the "personal convictions and opinions ol
judgesarenot in themselvesabas is tor in lb r r inga ' lacko l ' impar t ia l i t y " .  Prosecut r t rv . fu jn i tDe la l i (e ta l . ,Ca.seN9.  IT-
96-21-4,Judgement, 20 February 2001, para. 699.
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